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EXECUTIVE SUMMARY

Pennsylvanians for Modern Courts (PMC) presentkigBlueprint for the Future of Judicial
Selection Reforra comprehensive report on the statewide judiciakcten process in
Pennsylvania. The purpose of fBlieprintis to lay the groundwork for developing a sucagissf
plan for a fundamental restructuring of the statiewyudicial selection system. Included are an
analysis of the current partisan election procassverview of its history, a review of recent
judicial selection reform efforts and a discussidmvhy reform has not yet progressed.

To prepare th&lueprint, PMC interviewed a diverse group of individuals amganizations

across the Commonwealth that have been key paatitspn the judicial selection reform debate.
PMC's research also involved an extensive survgydidial selection methods in other states, as
well as reference to reform initiatives that haeero proposed in Pennsylvania.

Substantially all those interviewed agreed thafiidence in the partisan political election of the
31 justices and judges on Pennsylvania's statevades has eroded precipitously.

Eighty-eight percent (88%) of the respondents D983 poll believe that judges’ rulings are, at
least sometimes, influenced by large contributimasle to their election campaigns. These
contributions come primarily from lawyers and greupost likely to appear in court. Judicial
candidates spend lots of time courting these dautiors because the cost of statewide campaigns
customarily exceeds well over $1 million.

Moreover, statewide judicial races draw comparatitew voters, reflecting widespread lack of
information, lack of interest, or both. As a resathtewide judges continue to be elected on the
basis of factors irrelevant to their qualificatipeach as political connections, an easily
recognizable name, a populous county of residenasgood ballot position. In addition, there is
little geographical, racial or gender diversitytbe statewide bench.

There will always be some who continue to belidad ippellate judges should be selected by
partisan elections, although with certain improvatado the elective process. However, a
general consensus has developed that the partditingd statewide judicial election process
should be replaced. The most widely accepted referem amendment to the Pennsylvania
Constitution based upon the fundamental principé Pennsylvania's statewide judges should
be appointed rather than elected.

Over the last decade, despite the many proposasddtewide judicial appointments introduced

in the state General Assembly, reform efforts Hasen unsuccessful. Numerous reasons account
for this, among them, historical opposition by agartgroups, insufficient groundswell of public
support and disagreements about specific provissbasreform plan.



Recent developments, however, signal a politicgadatle more hospitable to change. Growing
public suspicions that campaign contributions dffedicial rulings have lent renewed urgency
to demands for reform. Moreover, the resistanceaie of the most vocal opponents to
appointing judges may be subsiding as pressure mmonicontribute to increasingly costly
campaigns.

Key Areas of Consensus

The interviews for thiBlueprintdisclosed that there are many components of aialdic
appointment process about which there is now ageagror near agreement. Among these
components are the following:

Appointments should be limited to statewide judgely;
A nominating commission is essential to an appe@grocess;

The Governor and legislative leaders of both padiguld have a voice in the selection
of nominating commission members, who should be (@lance of lawyers and non-
lawyers; (b) a balance of Republicans and Demacaats (c) representative of the
geographical, racial, ethnic and gender diverditihe state;

The applicants considered by the nominating comomsshould not be limited to sitting
trial judges;

The Governor should make judicial appointments fthenlist of nominees submitted by
the nominating commission with the appointmentadeaiubject to Senate confirmation;

Deadlines should be imposed for action by the natiig commission, the Governor and
the state Senate; and

After an initial term in office, statewide judgeseking additional terms should
participate in nonpartisan retention elections.

Key Areas of Disagreement

There are some components of a judicial appointipetess about which there remains
disagreement, some minor and in other instancé® sjuarp. The most important questions
requiring further discussion are:

Should there be "designated” seats on the nomgatmmission to be filled by
representatives of particular constituencies sgclion example, the business, labor, civic
and legal communities?

How many judicial applicants should be submittedh®/nominating commission to the
Governor?



How can geographical, racial, ethnic and gendegrdity on the statewide courts be
ensured?

Should Senate confirmation be by 2/3 or majoritieyor something in between?
How can Senate impasse in confirming judicial naesbe avoided?
What should be the length of an initial term ine#f?

The report identifies in-depth the different poinfssiew about these issues.

Although resolution of some issues may be difficoiost of those interviewed believe resolution
is possible. It was clear that, except in rareainsgs, those interviewed were willing to set aside
their personal preferences for the sake of accamiply reform.

Recommendation

PMC recommends that there be informal discussioitiated and supported by a recognized
leader with broad bipartisan appeal, and attengdtidse persons and organizations that have
demonstrated, over time, the greatest interestanudicial selection process. The goal of the
discussions would be to determine whether a consarmuld be reached on a nominating
commission-based plan of appointive selection atiestide judges that could be presented to the
voters in a statewide referendum at the earliessipte opportunity.
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PREFACE

Pennsylvanians for Modern Courts (hereinafter reteto as "PMC") is a statewide, nonpartisan
and nonprofit organization devoted to improving daeninistration of justice in Pennsylvania.
Established in 1988, PMC promotes greater publdeustanding of the role of courts and seeks
to build a broad-based coalition committed to cleang

Over the last decade, PMC has been in the forefroefforts to replace partisan elections of
justices on the Pennsylvania Supreme Court, argegidn the Pennsylvania Superior and
Commonwealth Courts, with an appointive system.réfeain steadfast in our commitment to
achieving that goal at the earliest opportunity.

Yet revising the judicial selection process -- whiequires amending the state Constitution -- is
a formidable challenge. Attempts by PMC, along vaithreat many citizens and local and
statewide organizations have fallen short. Indéexla source of immense frustration and irony
that the more reform is needed, the more elussvadtomplishment has become.

Blueprint for the Future of Judicial Selection Refiahereinafter referred to as the "Blueprint")
represents PMC's attempt to alter that reality. Mla@date we set out to fulfill was to address
not whether the judicial selection system shouldhmnged -- for our Blueprint discussions
overwhelmingly confirmed that some change is esslentbut rather how it should be changed.

Such a mandate presented for PMC a unique and idgheate assignment: how to balance our
advocacy for an appointment process with our désira non-advocacy treatment of the issues
critical to any consideration of how judges shautdselected. We have tried to accomplish this
to the best of our ability.

In so doing, PMC reached out to a broad-based medseé group of individuals and
organizations that have in the past participatatiendebate over judicial selection reform. Not
everyone responded to PMC's request for an inten\bet many gave PMC their time and their
wisdom and every effort has been made to preseirtiews fully and accurately.

The Blueprint's objective is to provide an in-deptid fair analysis of the issues that, in PMC's
experience, have consistently emerged as key imlabgte over judicial selection reform. In our
interviews, we did not intend to, nor do we nowt fauth or endorse a specific reform "plan.”
PMC has learned over the years that there aracinrmany different ways to reform the process
of selecting judges. No one way is "perfect” andne way is "correct.” Reasonable minds
differ, and it has been the inability to resolvedé differences that has to a significant extent le
to the present stalemate.

! A list of interviewees is attached as Appendix 1.



In conducting our interviews, PMC first sought demtify as many areas of agreement as
possible. We were gratified to find that thereassensus, or near-consensus, on several key
issues. PMC then explored those areas in whichréifices of opinion -- some minor and, in
other cases, quite sharp -- remain. Again, we pkyased to learn that on most issues there is
potential for compromise. Where this is not congdeprobable, the Blueprint so indicates.

Perhaps PMC's most significant discovery was thingmness on the part of most -- not all -- of
the individuals and organizations interviewed tdipgpate in discussions of an alternative
method of judicial selection based upon the fundaaigrinciple that Pennsylvania's appellate
judges should be appointed rather than elected.

However encouraging, a willingness to participatéiscussions will not alone result in actual
reform. The next step, and indeed the most cristep, is for all of the willing participants --
leaders of the political, business, labor, leg&icand professional communities -- to ensure
that those discussions take place. For it is PMtE&1g conviction that such leaders, of good
will and meeting with mutual respect for one anotheay well be able to reach agreement.

Improving the judicial selection system for futgenerations of Pennsylvanians would be a
tremendous accomplishment. PMC appreciates therapypty to make what we hope will be a
useful contribution to that effort.



. THE NEED FOR JUDICIAL SELECTION REFORM

A. Introduction
The focus of the Blueprint is to lay the groundwéokdeveloping a successful plan for the
appointment of statewide judges. PMC is aware, ewehat this document is likely to be
reviewed by persons not already familiar with tberent judicial selection process. Hence, a
summary of the problems inherent in partisan jadielections will help to put the discussion of
an alternative selection plan into proper context.

B. Problems With Partisan Judicial Electidns
Virtually every person and organization interviewedthe Blueprint concurred that the current
system for selecting the 31 justices and judgetherstatewide bench is broken and, in the

2 Additional discussions of the issues surroundirtigial selection can be found in several othersesy including
Report of The Committee To Study Pennsylvania‘Bddniudicial Syster(i 982);Judicial Selection Governance
Study Committee of Seventy (198Feport of the Pennsylvania Judicial Reform Commis&io88); "Partisan
Elections: The Albatross of Pennsylvania's Appellaidiciary,'Dickinson Law ReviewFall 1993; "Merit Selection
Of Appellate Judges: Why Its Time Has Confeéport of the Commonwealth Foundat{@994).

3 Section I(B) of théBlueprintreflects PMC's assessment of the key problemsénhén a system of partisan
elections. Not all of the problems exist in eact awery judicial contest. In any given electionrysame problems
are more acute than others. Moreover, there mayfloences unrelated to the judicial races themeselv such as
having a popular non-judicial candidate on thedbthe ticket or a controversial ballot questiothat affect who
wins judgeships and who does not.

PMC further recognizes that this list is by no nearhaustive, as we are certain that others cam fmoadditional
concerns not raised here. For example, the imdamliical party endorsement arguably deserveevita separate
category. Certainly, adherence to the party's tiskeured victories for all endorsed Republicampry candidates
in the 1997 primary. However, none of the non-eaddrcandidates in those races mounted formidable or
financially well-supported campaigns. On the Deraticrside, allegiance of primary voters to the eadd ticket
has waned considerably. Only two of the four eneldisandidates survived the 1995 primary electiod,anly two
of the six party preferences prevailed in the 198mhary.

Some might also argue that another problem wittewsfde judicial elections is the absence of moredie jurists
(excluding senior judges, seven of the 31 stateyuslices and judges serving as of July 1999 amewy one of
whom is an interim appointment). Analyzing the ldste statewide election results, however, it
perception that female candidates are doing intrglyswell. Indeed there is anecdotal evidence #tdeast women
voters are more likely to support women candidates.

In 1997, a female candidate for the Supreme Caatly beat her two Democratic primary opponentpities
having spent considerably less money. In that yddrcandidate Democratic primary for four Supe@ourt seats,
the top vote getter was a woman and the other womdrat race just missed being nominated. Twdefdix 1997
general election winners (both Republican) were @wonThe state's first female Supreme Court Justexted to a
full term was Sandra Schultz Newman in 1995. Twargearlier, Justice Newman had won a seat on the
Commonwealth Court.



opinion of most, irretrievably sbPublic confidence in the way statewide judgeschsen has
eroded precipitously since the last report recondimgna statewide judicial appointment process
was submitted to Governor Robert P. Casey, Jarndry 1988. Report of the Pennsylvania
Judicial Reform Commission, (hereinafter referreds the Beck Commission report after its
Chair, Superior Court Judge Phyllis W. Beck). M&agtors support this conclusion.

C. Escalating Campaign Costs. Due to Pennsylvaniéiguated and non-computerized system for
reporting judicial campaign expenses, it is exwawarily difficult to assess the cost of securing
an appellate judgeship in actual dollars. It isatbheless universally accepted that campaign costs
are rising dramatically.

In July 1998, an American Bar Association (herdigrafeferred to as "ABA") Task Force

reported that from 1983-1989, the cost of a racé¢hi® Pennsylvania Supreme Court had
increased 500% and, from 1987-1997, had increas@th1Report and Recommendations of the
Task Force On Lawyers' Political Contributions, Apgix 3, Table 1, page 83. The largest
amounts of money raised by contenders for a setiteoBupreme Court increased from $407,711
and $115,457 in 1987 to $1,848,142 and $926,01108%. Id. at 15.

In a press release issued September 3, 1997, atinguhe appointment of a Special
Commission To Limit Campaign Expenditures (herdgrafeferred to as "Special Commission")
to study judicial campaigns, Pennsylvania Suprema3Chief Justice John P. Flaherty Jr.
stated: "This commission reflects the Court's caméer the integrity of the system and the
perceptual danger to that integrity due to theaasmgly large amount of money involved in
judicial elections."

D. "Justice for Sale." A poll commissioned by the Sge€Commission in January 1998 indicated
that 88% of the respondents believed that decisitae by judges in their courtrooms are, at
least sometimes, influenced by large contributimasie to their election campaigns. Lake Sosin
Snell Perry & Associates and Deardourff/The MedimnPany poll, Attachment to Report of the
Special Commission, page 6, question 19 (hereinadferred to as "Lake/Deardourff poll").

That an overwhelming majority perceive there tabimk between campaign donations and
judicial rulings is highly disturbingwhile there is scant concrete proof in Pennsylvafia

* In light of the consensus reached by those irtered for theBlueprint addressed later in this report, that judicial
selection reform efforts should focus only on ttetesvide courts, this discussion will highlight f@blems of
statewide judicial elections.

® So disturbing that the ABA Task Force on Lawy@wlitical Contributions, recognizing in its July9®report that
not all states were moving swiftly enough to ersjtdicial selection system that was not contingenfundraising,
put forth recommendations for judicial campaigrafine reform measures. Some of these recommendations
mirrored those proposed by the Special Commisgipoiated in 1997 by the Pennsylvania Supreme Cuanith
are discussed later in tBdueprint



campaign dollars yielding preferential treatmerthia courtrootf) there is clear anecdotal
evidence that many donors support candidates wholtblieve will be predisposed to rule in
their favor’

E. Lawyer Donations. While there is an appearancenpfopriety occasioned by any potential
litigants contributing to the campaigns of futudges, contributions from lawyers are perceived
to be particularly problematfc.

Research recently compiled by the ABA reveals thhamm 1981 to 1991, 57% of all contributions
to candidates for the Pennsylvania Supreme Couaredeom lawyers and law firms. In 1995,
78% and 85% of the two Democratic Supreme Coundicates' contributions came from
lawyers. Interestingly, lawyers' donations madeupuch smaller portion of the totals secured
by their Republican opponents: 17% and 33%. RepuaitRecommendations of the Task Force
on Lawyers' Political Contributions, Appendix 3,bl@2, page 91.

It is particularly telling that candidates themsswecognize that much of the criticism directed
toward campaign fundraising has focused on thd Eamunity. One 1997 candidate for a
Pennsylvania statewide judgeship pledged that ibonitons from lawyers would not exceed 1/3
of the total donations received. Another 1997 siite judicial candidate limited lawyer
donations to a maximum of $100.

® An historic exception occurred in the case of ferennsylvania Supreme Court Justice Rolf Lanstn, was
found by an Investigating Grand Jury in Novembe33L8 have maintained a list of lawyer friends/caigp
supporters whosgetitions to the high Court for allowance of appsate to receive -- and did receive -- special
treatment. Justice Larsen was convicted in Apr84Lef criminal conspiracy for using state employeegurchase
prescription drugs on his behalf and, six montberjavas convicted by the state Senate on an inhpeawt charge
involving an improper discussion with a lawyer abtwo pending petitions before the Supreme Court.

" Other states are studying whether a connecticsiseletween contributors and decisions. A 1998ysifithe
donations made to seven of the nine Texas Supremd fOstices who ran in the 1994 or 1996 electi@vealed
the following percentages: lawyers and law firma%, political action committees and executive5®f
corporations (15%), political action committees anaployees of 30 trade organizations (9%). At least of the
seven justices received a donation from someorgelgi@ssociated with a lawyer or party involvegiity percent
of the 530 opinions issued by the Court from 19%te®er 1997The National Law JournaMarch 16, 1998.

8 Since other special interest groups -- most ngtabpresentatives of the business, insurance ibgnkbor and
health-related communities -- also contribute Hgawi judicial races, it has been argued that dipprtionate

attention is paid to the financial impact of laviated sources. In its July 1998 report urging thecément of

judicial campaign contribution limitations, the ABPask Force on Lawyers' Political Contributiongestiathat it

would be counterproductive to cap only lawyers'tdbations because (a) a great many, if not theelielming
majority, of contributions from lawyers are at apmiate levels and reflect sincere support forigghdn the bench,

(b) judicial candidates would be even more hardsgrd to raise enough funds to run viable campasgrs(c) an
unfair balance would be created in matters sugfeasonal injury litigation where contributions frame side come
primarily from lawyers while the other side's cofrem defense interestReport and Recommendations of the Task
Force on Lawyers' Political Contributionpages 27-28.



F. Negative Campaigning. Partisan contests oftentresahmpaign tactics designed to impugn the
character and qualifications of opponents. Whilekohave come to expect this with politicians
seeking other offices, many believe that negataraaigning -- such as portraying opponents as
"soft on crime" while touting one's own "law andler’ credentials -- diminishes the integrity
and independence of the judicial offite.

Concern over the proliferation of inflammatory adiging prompted the Pennsylvania Bar
Association to develop fair advertising guidelifresime for the 1995 judicial elections.

H. Post-Election Campaign Fundraising. The pressucemntribute in judicial races is exacerbated
once a candidate is elected to the bench. UntiPdrnsylvania Supreme Court acted in
November 1998 to require judicial candidates tmtrate all fundraising activities "no later than
the last calendar day of the year in which thetilrds held,*° the search for funding was
permitted six months into the next calendar year.

I.  Voter Unfamiliarity with the Candidates. Polls cionf that an overwhelming majority of the
voters have no idea who is running for statewidig@ships. A survey of registered voters in Erie
County taken in May 1997 showed that, when askethitoe a candidate for the appellate court
other than the one judicial hopeful from Erie, oB%p of the 1,966 voters even knew another
candidate's name. Editorial, Erie Morning News, N28y 1997.

J. Voter Apathy. Judicial races draw few voters topls. The 1997 general election brought out
32% of voters statewide (attributed in part to atoaversial Allegheny County sales tax
referendum), and only 18% in Philadelphia wheraests for appellate judgeships topped the
ticket. These figures, however low, are still apiovement over the primary election that same
year. According to figures compiled by the Philathéh-based Committee of Seventy, an election
watch-dog group, statewide voter turnout was ba2éhb while participation in the state's largest
city was a scant 10%.

K. Geographical Imbalance on the Bench. Twenty-sithefcurrent 31 statewide judges hail from
either Pittsburgh or Philadelphia or their adjacaninties. The 1997 election marked the first
time in 16 years that a Justice from another asmelected to the state Supreme Court. Only
eastern and western counties are represented @othenonwealth Court.

° Observers of judicial elections frequently pomthe fundamental differences in a democratic $ptietween a
judge and other elected public officials:

Courts and legislatures have fundamentally differetes under the American system of governmeng. job of the
Legislature is to write laws; the chief job of tBapreme Court is to decide cases in light of prents) statutes,
equity, and the U.S. and state constitutions. &itizwho turn to the court for justice must be asstineir cases will
be decided in an intelligent, principled and imfninanner. If the high court becomes a collectibblack-robed
legislators catering to voting blocs and pressuogigs, that assurance disappears. Editd¥iedys TribundTacoma,
Washington), August 30, 1998.

1 Code of Judicial Conduct, Canon 7B,(2); Rules Goivey Standards of Conduct of District JusticesléRu
15D,(4)).



In an unpublished article sent to PMC and to setéstate lawmakers, one unsuccessful
"outsider" -- a 1997 Superior Court candidate plaixed the impact of this on the pool of
candidates seeking statewide judgeships: "[M]Janypjudicial friends from small counties do
not even attempt to obtain an appellate court &eatying that their geographic base is too small
to support a candidacy."

That geography plays a key role in voter choices made clear in the 1997 Democratic
statewide judicial primary election. Aided by a tasted mayor's race on top of the county ticket,
all six successful nominees hailed from Alleghemmuty. (Four of those candidates had spent
significantly less than their opponents). Allegh&gunty voters expressed their loyalty even in
quieter primaries: three of the four successfuls1D8mocratic statewide judicial primary
candidates were from Allegheny County as well.

L. Qualifications Irrelevant. A persistent complaibbat judicial elections is that the qualifications
of candidates are insignificant to the point oélievancy. While highly capable individuals run
for, and reach, the appellate bench, many beli@geotcurs despite elections and not because of
them. As polls have shown, most voters have omysitetchiest information upon which to base
their ballot choicé?!

This is not to imply the lack of efforts to detemaiwhich candidates are best suited for judicial
service. Endorsements of statewide judicial cand&lare made by many newspapers, and
candidate ratings are issued by certain statewiddaxal organizations. One such organization,
the Pennsylvania Bar Association (PBA), soughtriprbve its ratings process during the 1997
elections by joining with the Pennsylvania Newspdpblishers' Association to co-sponsor an
independent Pennsylvania Judicial Evaluation Corsimis A poll taken two months after the
1997 elections showed that 78% of the respondetsbt read or heard anything about the
Pennsylvania Judicial Evaluation Commission. Laka/idourff poll, page 3, question 9.

M. Few Minority Judges. Within the minority commungjehe perception exists that it is
exceedingly difficult for minority candidates tdaih statewide judicial office. Only two African-
Americans now sit on the appellate courts, and tmige others have ever served (one was an
interim appointment who never ran in a statewiakcal election). No members of other racial
minority groups have ever served on the appellateiy.

In the 1997 election, two African-Americans soughit did not receive, the Democratic party
endorsement for one of the four seats on the Sup@durt. Neither of those candidates survived
the primary, finishing 5th and 11th in a field df Democrats.

1 Judicial candidates are ethically precluded byd®ah of the Code of Judicial Conduct from expregsiveir

views on "disputed legal or political issues." {€stcontend that this so-called "gag rule" sevenalyrows the scope
of acceptable discussion and hinders candidat#itydb distinguish themselves from competitoreeJages 58-59
for a discussion of proposals to lift the "gag rule



N. Name Recognition. With candidates largely unknowthe electorate, an easily recognizable
name can provide an extraordinary advarifaged, sometimes, the key to success. So much so
that it is not unheard of for candidates to chahgé names prior to an electidh.

One 1997 statewide judicial candidate who had éneessurname as a former mayor of

Pittsburgh (no relation), an incumbent Supreme Qastice (no relation) and an incumbent
Commonwealth Court judge (no relation) survivedEremocratic primary despite having
received a "not recommended" rating from the Pdwagsia Judicial Evaluation Commission
following his refusal to submit to the evaluatigmecess and having spent less money than all 10
opponents. (That candidate later lost in the gémdeation).

O. Ballot Position. PMC is unaware of any statist@alysis of the significance of ballot position in
Pennsylvania's statewide judicial elections. Howgaestudy of the impact of ballot placement
conducted by a Maryland political scientist suggdghat, in non-newsworthy races, the
candidate whose name appears first has a 3-4% tagdyeaover competitors. The New York
Times, July 13, 1998.

Both the Democratic and Republican state partyrotea, commenting on Pennsylvania's 1993
judicial races, conceded that a crowded field iases the importance of drawing a high spot on
the ballot. The Patriot-News, Harrisburg, March 2897

121t is not uncommon for candidates to go to greagths to underscore the association. A rathemiig-cheek
example of this was noted in an editorial fréive Toledo Bladéhat was reprinted in tHeittsburgh Post-Gazette
(November 28, 1997):

There is almost always a Brown or Sweeney on thie Shpreme Court. Right now there are one of eAtbne
time there were three Browns on the court. OneRead Brown, namesake of the former Cleveland Brovaah
and Cincinnati Bengals manager. Mr. Brown usecdethetion slogan "Think Football" as a reminder iy &®hioan
dense enough not to make the connection.

13 In recognition of the fact that 55% of the mastent judicial elections in Cook County, lllindiad been won by
candidates with Irish names, a recent article nttedyrowing trend among that county's judicial éfos to adopt
Irish names prior to running for officEhicago LawyerMarch 1998. For another discussion of the impumeaof
name familiarity, seReport and Recommendation of the Task Force on é@wyolitical Contributionspages 11-
13.

*1n statewide races, a judicial candidate has aineesballot position in each of Pennsylvania's @mtes.



ll.  THE HISTORY OF PENNSYLVANIA'S JUDICIAL SELECTION SY STEM
A. Historical Overview (1776 - 1969)

The method of judicial selection in Pennsylvaniprisvided for in Article V, Section 13 of the
state Constitution. A proposed constitutional cleamyist be passed in two consecutive sessions
of the Senate and House and then be approved [gfedtiorate in a statewide referendum vote.

After considerable debate, Pennsylvania's firseStanstitution in 1776 provided for a judiciary
with seven year terms (subject to removal for "misivior" or "maladministration’y, appointed

by a twelve member Executive Council (whose membere elected by voters of the state's
twelve counties). In the Constitution of 1790 --ghootable for creating the position of Governor
to replace the Executive Council -- the new chiefaaitive was given the power to appoint
judges who were to serve "during good behavior."

The judicial appointive system came under attacknduhe administration of President Andrew
Jackson (1829-1837) amid growing sentiment thaj@alernmental office holders should be
accountable to the voters and therefore electadoAgh efforts favoring an elected judiciary
during Pennsylvania's 1837 Constitutional Conventithimately failed, the 1838 Constitution
approved by the voters reduced the tenure of Supfeourt Justices from life to fifteen years.

The critics of judicial appointments were not detdrand brought their demands for election to
the chambers of the state Senate and House. In &BB0Opassage by the legislature, the voters
adopted a constitutional amendment for the poppkaitjsan elections of all judges (including all
sitting judges whose tenure was halted), with veieanto be filled by gubernatorial appointment
until the next scheduled election.

Proponents of partisan elections soon found themsdlaving to defend their newly-won
system. At the 1872-1873 Constitutional Conventtbe,"elections versus appointments” debate
reignited, with charges that now the political rt(instead of the governor) had a stranglehold
over who reached the bench. The compromise reaahddsubsequently approved by the voters,
was to increase the initial tenure of a SupremerClustice from fifteen to twenty-one years, but
with no eligibility to serve a second term. Judisiacancies henceforth required 2/3 Senate
confirmation along with gubernatorial appointment.

1> This section is intended to provide the readeh wibrief overview of Pennsylvania's judicial sétat system. An
excellent comprehensive history -- upon which PM@vily relied in drafting this section -- is comtad in the
Judicial Selection Governance Stu@ommittee of Seventy (1983).

'8 The 1776 Constitution also provided for Court€ofnmon Pleas and some minor courts in each cojaimyng
the state Supreme Court and Courts of Common RidRisiladelphia, Bucks and Chester counties thdttdegen
created in the Judiciary Act of 1722. The interraggliappellate courts did not come into existenc¢# sometime
later: the Superior Court (established by the Gansssembly in 1895) and the Commonwealth Coutadished
by the Constitution of 1968).



Aside from a brief but unsuccessful experiment witin-partisan electiort$ talk of changing the
judicial selection system largely subsided for diesa The middle of the 20th century brought
only periodic spurts of interest, most notably, @mséments of a plan for the appointment of
appellate judges by the Pennsylvania Bar Associdfi®47), the League of Women Voters
(1949) and by two Commissions studying revisionth&éPennsylvania Constitution (1959,
1963).

Then, during the 1967-1968 Constitutional Conventtbe judicial selection debate erupted with
renewed vigor on both sides. The result was togmtathie 1968 primary election voters with a
new judicial article that retained partisan eletsiof judges, but contained two key additions:
first, establishing retention elections for sittjnglges seeking to continue in office after initiél
year terms, and second, allowing voters to dea@garmmtely the issue of appointive selection of
appellate judges at the 1969 primary election.

The article passed and, the following spring, Pglwasia voters were asked to decide whether or
not they wanted statewide judges to be electegpoiated. The vote was extremely close but the
appointive system was ultimately voted down in fasbmaintaining the status quo.

B. Milestones In Efforts To Change The Judicial SétecProcess (1969-present)

The 1969 vote was an enormous letdown for thosengdp end almost 120 years of partisan
judicial elections. Proposed constitutional amenakséor the appointment of appellate judges
continued to be introduced in the General Assenthlyjanguished without legislative action.

Then, in January 1988, a blue-ribbon Commissiotivat leaders, public officials, legal
professionals and members of the judiciary issuegpart presenting "a sensible and achievable
blueprint for meaningful judicial reform." Beck Comission report, page 22. Among the Beck
Commission's recommendations was what was descaibad' mixed" system of judicial
selection: retaining partisan elections for local tcourts, except where county voters
specifically opt for an appointive system, and iempénting an appointive method of selecting
appellate judges.

The Beck Commission's report marked the beginnfreydecade of unprecedented and intensive
focus on the judicial system. Two scandals in paldir received unrelenting media attention. In
the late 1980's, numerous judges on the Philadelpburt of Common Pleas and Municipal
Court were found to have accepted cash from leadfexdocal union. Two of those judges
received federal prison sentences and thirteensiimplicated in the scandal either resigned or
were removed from office. In 1994, for the firghé in the state's history, a justice of the
Supreme Court was impeached by the House, convictixe state Senate and permanently
removed from office.

7 egislation passed in 1913 provided for justickthe Supreme Court, and judges of the SuperioriCtube
listed on the ballot without reference to partyli@ffion. When continued political party involventenade farcical
the legislature's effort to inject "non-partisamstinto judicial elections, the legislation was eajfed in 1921.



Various members of both the Senate and House hswdeen openly critical of the Supreme
Court for -- in their view -- overstepping the bolanies of its constitutional powets.As a

result, measures have been introduced in eacle dash few legislative sessions seeking to limit
the Court's authority such as, for example, abwigsKing's Bench authority and curbing the
Court's power to suspend statutes passed by ther@eéxssembly.

The issue of how judges are selected has alsoitieddfom the spotlight on the court system
over the last ten years. The following list chrdeschighlights in the judicial selection reform
effort since the Beck Commission's repSrt:

1989 Senator Stewart J. Greenleaf introduces ¢otigtial amendment for appointive
selection of appellate judges. (Senate Bill 59#tEBrs Number 632). Senate Bill 594, as
amended (Printer's Number 1779), is passed byehat&.

Senator Vincent J. Fumo introduces constitutiamaéndment for appointive selection of
appellate judges (Senate Bill 488, Printer's Nunaig).

Senator J. Doyle Corman introduces constitutianandment for regional elections of
appellate judges (Senate Bill 1300, Printer's Numie1).

Representative Michael E. Bortner introduces ctutiginal amendment for appointive
selection of appellate judges (House Bill 941, teris Number 1059).

1990 Senate Bill 1300 is defeated in the Senate.
House Bill 941, as amended (Printer's Number 25%@)efeated in the House.

1991 Governor Robert P. Casey, Jr. reverses ppigsitipn to appointive selection of
appellate judges in the State of Commonwealth addre

1992 Senator (formerly Representative) Michael &tier introduces constitutional
amendment for appointive selection of appellatg@sdSenate Bill 1552, Printer's
Number 1916).

Representatives Richard W. Hayden, Jeffrey E.dRacand Lois Sherman Hagarty
introduce constitutional amendment for appointiekestion of appellate judges (House
Bill 2340, Printer's Number 2978).

'8 Among recent examples cited by legislators ar839Hecision striking down a voter-passed conititai
amendment granting the General Assembly autharignfict laws concerning the use of videotapedhtesty of
child witnesses, and a 1996 order requiring thie staassume funding of the unified judicial system

19 These highlights focus on efforts from 1989 thitougly 1999 to dramatically alter the statewidediad
selection process itself, rather than on effortshiange various aspects of the current electivegs(for example,
rotating ballot position, campaign finance measworesliminating county designation on the primaayidt).



1993

1994

1995

1996

1997

Senator Michael E. Bortner introduces cortsital amendment for appointive selection
of appellate judges (Senate Bill 340, Printer's INen856). Senate Bill 340 is reported
out of Judiciary Committee, as amended (Printeusber 1436).

Senator D. Michael Fisher introduces constituti@maendment for appointive selection
of appellate judges and local option for trial dgudges in Philadelphia and Allegheny
Counties (Senate Bill 336, Printer's Number 352).

Senator Robert C. Jubelirer introduces constitatiamendment for appointive selection
of appellate judges and local option for trial dqudges in all judicial districts (Senate
Bill 679, Printer's Number 730).

Senator J. Doyle Corman introduces constitutianandment for regional elections of
appellate judges (Senate Bill 280, Printer's Nunai@dr).

Representatives Dwight Evans and Jeffrey E. Pacitdtoduce constitutional amendment
for appointive selection of appellate judges (HoB#k2, Printer's Number 12). House
Bill 2, as amended (Printer's Number 2881), is rigabout of Judiciary Committee.

Representative Daniel F. Clark introduces titoisnal amendment for regional
elections of appellate judges (House Bill 2464ntéris Number 3090).

House adjourns for summer recess just hours b#feranticipated vote on House Bill 2,
thereby defeating any chance for a 1995 voter eéafitrm; Senate never votes on Senate
Bill 340.

Republican gubernatorial candidate Tom Ridge esefoappointive selection of appellate
judges during campaign.

Senator Robert C. Jubelirer introduces cattistital amendment for appointive selection
of appellate judges (Senate Bill 3, Printer's Nun)e

Senator D. Michael Fisher introduces constituti@mendment for appointive selection
of appellate judges and local option for trial dqudges in Philadelphia and Allegheny
Counties (Senate Bill 398, Printer's Number 413).

Representative Jeffrey E. Piccola introduces doishal amendment for appointive
selection of appellate judges (House Bill 2166ntris Number 2718).

Representative Joseph R. Pitts introduces canstial amendment for regional elections
of appellate judges (House Bill 265, Printer's Nemb58).

Representative Daniel F. Clark introduces camstihal amendment for appointive
selection of appellate judges by region (House B8RO, Printer's Number 1505).

No legislative action on pending judicialestion proposals.

Senator J. Doyle Corman introduces congiitatiamendment for regional elections of
appellate judges (Senate Bill 169, Printer's Nunilés).



Pennsylvania Supreme Court appoints "Special Gsgiom To Limit Campaign
Expenditures” to study judicial campaigns.

1998 Senator James W. Gerlach introduces corngtiitamendment for regional elections of
appellate judges (Senate Bill 1380, Printer's Numig@1).

Special Commission To Limit Campaign Expenditigelsmits recommendations to the
Supreme Court to improve the judicial election psx In a separate statement, the
Special Commission recommends that the Generaln#{dgga) enact legislation for
public funding of judicial campaigns, and (b) alltive voters to decide whether or not to
adopt an appointive system for appellate judges.

1999 Senator James W. Gerlach introduces conetitltamendment for regional elections of
appellate judges (Senate Bill 148, Printer's Nunil#s).

Senator Jake Corman introduces constitutionahdment for regional elections of
appellate judges (Senate Bill 288, Printer's Nun2gs).

C. Why Judicial Selection Reform Has Not Moved Forward

In addition to the failure to overcome historicpbosition to proposals to appoint statewide
judges, no one factor stands out among otherdhasc&use" for lack of progress in reforming the
judicial selection process over the last decadeyi¥i@ reasons emerged during PMC's interviews
for the Blueprint.

1. Public Indifference. An observation commonly exgegbwas that the issue simply has not
seized the public's attention. Despite widespretdral support throughout Pennsylvania
for changing the statewide judicial selection pesé&and notwithstanding the highly
negative publicity that engulfed the entire Supré@oart during the lengthy period of Justice
Larsen's downfaft: there has never been a sufficient groundswelitbéeactive or urgent
concern to change the system.

2. Not a Priority Issue. There are, to be sure, atgneay statewide and local civic, business
and professional organizations that have endonspediating, rather than electing, appellate
judges. Representatives of those organizationssphke with PMC for the Blueprint firmly

% According to PMC's files for 1996-1998, editorialspporting an appointive process have appearatléast the
Pittsburgh Post-Gazett&he Patriot/Evening New#larrisburg),The Philadelphia InquirerPhiladelphia Daily
News Philadelphia Business Journdlhe Legal IntelligencefPhiladelphia)Scranton TimesThe Morning Call
(Allentown), Reading Eagle/Timeg&rie Morning NewsErie Daily TimesPocono Recordlrhe Herald-Standard
(Uniontown),Scranton Times/Tribun®&ucks County Courier Timgshe Tribune-Democrgtlohnstown)Beaver
County TimesObserver-ReportefWashington);The Express-Timg&aston),The Intelligencer-Record
(Doylestown) and’he Herald(Sharon).

2L Advocates of judicial appointments were clearkagipointed that judicial selection reform did necdme the
logical sequel to the crisis surrounding formettidesLarsen.



reiterated that support, yet at the same time aglauged that -- in the absence of any
perceived movement on the issue -- other matterseemed to be of greater priority.

3. Why Should Judges Be Different From Other Electéfitials? Despite the unique role of
the judiciary as independent and impartial arbjtengl a recognition that the Code of Judicial
Conduct prohibits judicial candidates from statihgir views on disputed legal and political
issues, many lawmakers continue to believe thagashould face the electorate just as they
must. Several legislators cited frequent exchabgéseen members of the judiciary and
members of the General Assembly as an indicatianeben judges view themselves as
politicians.

4. "The Devil Is In the Details." Inevitably, even angpsupporters of reform, disagreements
arise about specific provisions of proposed salaateforms plans. Legislation has
languished because details of an alternative mdthod not been satisfactorily resolved.

5. Recent Political Setbacks. Conspicuously absemngltine 1997-1998 legislative session
were proposed constitutional amendments for statejudicial appointments. This is widely
attributed to negative ratings of several 1997 Répan statewide judicial candidates by the
Pennsylvania Judicial Evaluation Commission, amdrésulting perception (among
numerous G.O.P. lawmakers) that the ratings prquesséded an unflattering glimpse into
how an appointive system would operate.

6. No Single Champion With Bi-partisan Appeal. Theas hever been one individual or
organization, with sufficient bi-partisan appead golitical clout, that has assumed active,
hands-on leadership of the judicial reform effort.

D. The Future Of Judicial Selection Reform
1. Has Anything Changed?

Even under the best of circumstances, reversalseyly established traditions come slowly.
Accomplishing judicial selection reform at the véegst requires eliminating some of the
barriers that have thwarted its progression. Thpis@tal question is what, if anything, has
occurred to make the present climate more hospitabthange.

There appear to be several positive developments.

Voters are increasingly suspicious of the impaaghohey on decision-making. The
recognition by the state Supreme Court that theapamvolved in elections had
impugned the integrity of the judicial system wasnmentous. So too was the finding of
the Lake/Deardourff poll commissioned by the Sugréourt-appointed Special
Commission that nearly 9 out of 10 respondent®tbeti that large campaign
contributions at least sometimes influence judidetisions.

Contributors increasingly resent the pressure ppst costly judicial campaigns. The
spiraling costs of running for a statewide judgpdtave placed enormous demands on
would-be donors to fill campaign coffers. Virtualit those interviewed for the Blueprint



who regularly contribute to judicial races expresaalistaste for feeling compelled to do
so. To some, that distaste stems from a philosapbalief that judges should not receive
money from future litigants; others candidly admiftustration that donors "do not
always get their money's worth."

The need to reform the judicial selection processidely accepted. Almost everyone
interviewed for the Blueprint -- all of whom ardimately familiar with the current
process -- concurred that some change in the pafeslecting appellate judges is
essential. This is true even among those who adetmed having second thoughts
following the 1997 statewide candidate ratingséskshy the Pennsylvania Judicial
Evaluation Commission.

The resistance of some of the most vocal opporeratppointing judges may be
subsiding. Promising discussions have been heldseteral historical proponents of
partisan elections of appellate judges. While tmereain differences -- in some cases
significant differences -- to be resolved over saleritical details, a willingness was
expressed to participate in discussions with thenate goal of determining whether an
alternative plan of statewide judicial appointmerds be constructed.

Assuming a more favorable climate for judicial séle reform, the focus logically shifts to
how reform is to come about.

Looking Ahead: The Next Step

RECOMMENDATION: There should be discussions --mailate -- attended by those
persons and organizations that have demonstrated{ime, the greatest interest in the
judicial selection process. The focus of the dismrs should be to determine whether a
consensus can be reached based upon the fundapemtgile that statewide judges should
be appointed rather than chosen through partisatiahs.

In the past, the effort to enact judicial selectieform has typically begun with proposed
legislation. Advocates first seek a lawmaker wilito introduce a specific plan -- preferably
the same plan in both the state Senate and Hoasel then attempt to secure as many
sponsors of the proposed legislation as possilalentakers who have not agreed to sponsor
a bill are then lobbied by proponents to determwhether they might otherwise consider
supporting the measure. Such discussions commegiy lvith members of the specific
legislative committee to which the proposed bik lheen referred, and in which it must first
be considered.

In light of the turbulent history of the judiciadlection reform debate, the continuing
effectiveness of the conventional strategy of "gdimthe General Assembly” was called into
guestion by many of those interviewed for the BlirgpMost believe that introduction of a
specific plan at the outset is an automatic prpson for defeat.

A diametrically opposite course of action was psgzbby one interviewee: "going to the
people" to win over public opinion. By so doingwés argued, the chances of the issue going



down to defeat when put before the voters in a&wsfiae referendum would be significantly
reduced.

However, the reaction to soliciting input from z&n$? about what kind of judicial selection
might be preferable to the current system was olvelmingly negative. Most interviewees
strongly oppose empaneling yet another Commissiculbstantiate a conclusion already
well established by past Commissions: that thecjatiselection system must be changed. A
concern repeatedly expressed was that the most pacteipants would be those who had
personal "horror stories" to share about their antars with the court system.

It was additionally feared that, lacking a tightigntrolled agenda of items to be addressed,
the discussions would quickly disintegrate intdrae-for-all." More than one interviewee
commented that "going out on the road" might bdéulses a symbolic gesture that the people
are being reached out to, but that it was unréalistexpect much meaningful input.
Moreover, what may seem to many citizens as aral'idgstem might be politically
unachievable. One interviewee familiar with theqass by which laws are made warned:
"You don't want to take the risk that a plan witherge that will be unacceptable to the
Governor or legislators.”

Everyone interviewed agreed that educating theipwas important and that judicial
selection reform would not occur unless voterscarevinced that change is in their best
interests. However, a majority felt that the profi@e to "go public" lay somewhere before
the issue is poised to appear on the ballot bat #fe constituencies that have demonstrated
the greatest interest in the judicial selectiorcpss have an opportunity to determine if a
consensus plan can be constructed.

How a consensus plan might be developed becanmettidevel of inquiry during interviews
for the Blueprint. Given the viable options foroeh, by far the most vigorously endorsed
plan was one based upon the fundamental prindipleatppellate judges should be appointed
rather than selected through partisan electionsnBeveral organizations most publicly
identified as advocates for the elective systereedjto participate in discussions that might
ultimately result in an appointive systém.

Significantly, virtually all interviewees agreedthra successful dialogue must have two key
ingredients:

Confidentiality. To avoid "posturing” and encourageopen exchange of ideas,
discussions must occur in a non-public setting.

22|t was suggested that this might be done by canggpublic interest forums, focus groups and tovweetings
across the state.

% Each group cited entrenched positions that areasity reversed, and made abundantly clear that an
reconsideration of policy must receive full orgatianal approval. Thus, in their view, it would twerealistic to
view at least initial discussions as negotiatindgpargaining sessions that could lead to agreement.



No pre-determined plan of judicial selection. Disgions must begin with a clean slate.
Participants should not be asked to respond tammatplat has already been constructed,
but rather given an opportunity to provide meanithgfput into how such a plan should
be constructed.

The emergence of a common theme of a willingnessmsider an appointive plan of
statewide judicial selection was considered by RilBGe a breakthrough in the stalled effort
to achieve reform. To be clear, it is by no mearsain that discussions will result in a plan
endorsed by all interested constituencies. Howetvisrevident that many who have long
struggled to achieve reform believe that "thenmeothing to lose and everything to gain” by
initiating discussioné’

Moreover, it is widely known that efforts by keynstituencies to privately resolve other
matters of longstanding dispute have been sucdeS&veral interviewees pointed to
medical malpractice and health maintenance orgaaizéHMO) reform as two recent
examples of issues that have been resolved irriaapdi-partisan cooperation along with
special interest group participation.

Bringing in key constituencies, thereby giving thartstake" in the outcome of discussions,
is particularly important with constitutional refor As one interviewee stated: "As long as
the players are comfortable with a plan, the camsticies they represent will not go out and
kill you at the ballot box."

Finally, virtually every interviewee felt stronglizat bringing in key constituencies, and
invigorating the judicial selection reform efforgquired the active involvement of a
recognized leader with broad bi-partisan appeaffaByhe nhame most frequently mentioned
as the appropriate person to assume that rolehaast Governor Ridg.

Many interviewees offered that the Governor's imgalent might take several forms. One is
to provide a steady drumbeat of support for appargelection of statewide judges. Another
is to facilitate discussions to determine whetheomsensus plan can be reached. With regard
to the latter role, it was felt that the Governeed not personally attend all discussions
related to judicial selection reform. A high lewsignee could be named to convey
unmistakably the Governor's personal investmettiérdiscussioriand to underscore the
importance of expediting the constitutional amendinpeocess so as to enable a statewide
voter referendum at the earliest possible oppadstuni

4 Deciding on discussion participants may proveraesshat delicate undertaking. Virtually all commigst--
business, civic, labor, legal, political and prafesal -- are "represented"” by various statewidgional and local
organizations. Not all of these organizations slcaramon interests on a variety of issues. On therdtand, the
number of individuals and groups with a longstagdimwolvement and interest in the issue of judisilection is
finite and easily identifiable.

% Governor Ridge has publicly supported adoptioa sfstem of statewide judicial appointments basetherit.

% paul A. Tufano, the Governor's General Counses, se&en by many to be the most appropriate designee.



"I, THE SELECTION OF STATEWIDE JUDGES: THE APPOINTIVE S YSTEM
A. Introduction

This section of the Blueprint will present the issiio be resolved in formulating an appointive
system for statewide judges. PMC first sought emtily as many areas of agreement, or near
agreement, as possible. Where no consensus exticithen explored the reasons for
differences of opinion with an eye toward determgnivhether resolution was possible.

It was clear from all of the interviews that no angects any system of appointing judges to be
ideal. To the contrary, everyone anticipates a pkaww to experience growing pains in its early
years and also to have lingering drawbacks. A comexpression of the latter concern was that
judicial selection would, no matter how carefulnstructed, still be too political.

Yet for an overwhelming majority of intervieweelsetprospect of an imperfect appointive plan
was infinitely preferable to Pennsylvania's curr@mtreasingly expensive and problematic
system of partisan elections. And from this basgiielh arises the willingness to at least consider
the acceptable parameters of an appointive plan.

B. Appointive Methods In Other States: General Ovevtie

Kathleen Sampson, Senior Program Associate at tineriéan Judicature Society (hereinafter
referred to as "AJS%, once likened appointive judicial selection plamsnowflakes: no two are
alike. Indeed this is important to keep in mincny debate over the key components of an
appointive method of selection. In the final aneys no matter how other states select their
judges -- Pennsylvanians must decide for themseWes works best in this state.

It is nonetheless tempting to look to the expemeoicother states, particularly those that consider
their selection systems a success, as a barometehét an appointive process might look like in
Pennsylvania. Indeed many of the issues that wilean Pennsylvania have been considered --
and resolved -- elsewhere.

According to data compiled by AJS and summarizeal ¢ghart prepared by PMC and attached as
Appendix 2, Pennsylvania is one of only eight sttt initially choose all appellate judges
through partisan electiol®.A majority of states select appellate judgesubioan appointive

%" Reference to specific components of appointmeamsin other states will be made within the contéxhe
individual sections of thBlueprintin which those components are discussed, ratheriththis "general overview"
section.

% The American Judicature Society, a national omgitn that provides research materials and infiona
services on a wide variety of judicial issues, apes the EImo B. Hunter Citizens Center for Juti&ection.

% Note that seven, rather than eight, states ihitilect judges on the intermediate appellatetsdbrough
partisan elections. This is because one of thet sigkes -- West Virginia -- does not have an megiate appellate
court.

30 statistics on methods of judicial selection magesy to be misleading. For example, Pennsylvarsarisetimes
classified as a state that utilizes an appointjgtesn. This is because the Constitution provideshiie Governor to



process, most with the help of a nominating comimisNo state that has switched from partisan
elections to an appointive system has gone Back.

C. Key Aread’ Of Consensii$
1. Limit an appointment plan to statewide judges only.

If one is of the fundamental belief that electindges is inconsistent with the role of the
judiciary, distinguishing between the way statewitiges and local judges are selected

appoint judges, subject to Senate confirmatiofi]ltmterim vacancies until the next scheduledotiien. The
Blueprints discussion of the methods of judicial selectionther states specifically pertains to selecfama first
full term in office. Note that states differ in the rhenof years that constitute a first full term.

In addition, methods of initial selection are nbvtays uniform within each state for every levetioé judiciary.
Pennsylvania chooses all of its judges -- justmethe Supreme Court, judges on the Superior amin@mwealth
Courts, judges on the trial courts of general didton and judges serving on what are called tioncourts --
through partisan elections. Other states may usar@thod for the initial selection of appellategad, and another
method altogether for the initial selection of tidaurt judges. There can be variations even witima method of
selection. In Kansas, for example, partisan elastare used to select trial court judges of generiadiction in
seven districts. Trial court judges in the remagnitistricts are chosen through a nominating conipniss
appointment process.

3L In November 1998, Florida voters passed a proposastitutional revision that will permit them teaide in
November 2000, on a county by county bastsether to continue electing trial court judgesmswitch to an
appointive system (as used in the selection oéside judges).

32 |n conducting interviews for tHelueprint, it was impossible for PMC to seek comment on eachevery
possible component of a statewide judicial appoamthprocess. Our focus was on those componentsniMC's
experience, are considered by the individuals agdrozations that have in the past participatettiéndebate over
judicial selection reform to be most central to tiperation of that process. Some, but certainlyatipbf the
additional components that are not discussed iBbheprintinclude: (1) confidentiality of nominating commiss
proceedings, (2) public dissemination of the naoféhose persons being considered by the nominating
commission and/or those persons whose nominatiaws been submitted by the nominating commissighgo
appointing authority, (3) length of terms of nonting commission members, (4) eligibility of nomiime
commission members for judicial service, (5) furdof, and staffing for, the nominating commissi{8), powers of
the nominating commission with respect to obtainiffgrmation about applicants for statewide judgeshand (7)
number of nominating commission votes required teefnbmission of a nomination to the appointindnarity.

% This section of th8lueprintmakes repeated references to three recently pedpmsstitutional amendments for
statewide judicial appointments: Senate Bill 3,&erBill 340 and House Bill 2. Senate Bill 3 wasdduced

during the 1995-1996 session of the General Assemitlwas never voted on either in Committee othenfloor.
Thus the version of Senate Bill 3 to which PMC refia theBlueprintis the bill as originally drafted (Printer's
Number 4). Senate Bills 340 and House Bill 2 weteoduced during the 1993-1994 session of the Géner
Assembly. Each of those bills was amended and repaut of the Judiciary Committee of their resjwect
chambers. The versions of Senate Bill 340 and HBilk2 to which PMC refers in thBlueprintare the amended
versions, Senate Bill 340 (Printer's Number 1438) ldouse Bill 2 (PrinterSlumber 2881). A chart prepared by
PMC that compares Senate Bill 3, Senate Bill 34844 Bill 2 and the Beck Commission report is dittalcas
Appendix 3.



makes little sense. However, decisions in the af@adicial selection are scarcely made
solely on the basis of philosophical correctnessomisistency. In the words of one
interviewee: "It's crucial to differentiate betweshat is good as a matter of policy and what
is politically acceptable.”

In July 1987, when Governor Robert P. Casey, Jpagmeled the Beck Commission, the
political landscape was quite different. Guidedabyassignment to “find a method of judicial
selection that will minimize partisan and speamérest influences and best provide for
Pennsylvania an impartial and competent judicidtytie Beck Commission made the
following recommendations: an appointive selecggstem for appellate judges; and a
continuation of partisan elections for trial coudges and district justic®but providing for
the voters of each judicial district to decide rbferendum, whether they wish to continue
elections of trial court judges or instead adopappointive system (also known as "local
option."y®

Senate Bill 3 and House Bill 2 provided for appethstatewide judges only. Senate Bill 340,
although applicable only to statewide judges whegirally introduced, was amended in the
Senate Judiciary Committee to include "local option

The concept of "local option" continues to hold saatiure, with some interviewees
expressing interest in a proposal that has beevdimted in prior legislative sessions -- "local
option" for Philadelphia and Allegheny Countiesyorlor perhaps "local option" for the
state's most populous counties.

But most interviewees believe that, notwithstandjngwing evidence since the Beck
Commission report of increasingly costly and negafidicial campaigns on the county
level ¥ no plan involving local judges is likely to be erabed by members of the General
Assembly. Indeed several lawmakers interviewedtfiglt the inclusion of local judges would
be a "dealbreaker.”

On a practical level, it is undoubtedly true thatny of the problems of electing judges are
more acute on the statewide |¥estatewide candidates are generally more unfantdizhe

34 Beck Commission report, page 148.

% As stated earlier, it is not uncommon for statestilize an appointive system for appellate judgégde
continuing to elect local trial court judges. Acdimg to AJS, nine states use this mixed methodcambr.

% The recommendation for a voter referendum resiiitted the Beck Commission's "serious reservati@imssut
the ability of voters in the state's larger coumtie become well-informed about the qualificatiansl characters of
the (often) many candidates on the ballot.

3" In its press release establishing a Special Cosiomigo study judicial elections, the PennsylvaBigreme Court
specifically referred to escalating campaign exjteinels in Luzerne and Lackawanna counties.

3 There are those who would argue that the praptieealent in many counties of rewarding loyal peiéit party
service with endorsements for local judgeships ¢wlaire often crucial to winning) is as problemascanything
that occurs on the statewide level.



voters than local candidates, statewide turnoabjsmally low, far more money must be
raised to secure judgeships thereby intensifyiegpirception that justice can be "bought,”
and campaigns have become increasingly media-damdrinevitably more distasteful. There
is, moreover, little geographical or racial divergin the appellate courts.

But these considerations, persuasive though thgybman later "marketing” a plan to the
public, are secondary. What the interviews forBheeprint made abundantly clear was that -
- from the standpoint of what is politically accaiplie -- an appointment plan can, and should,
include only statewide judgéd.

2. An appointive plan should not be called "merit stt."

According to AJS, the term "merit selection" iseindled to describe a plan of choosing
judges that uses a non-partisan nominating comomisxilawyers and non-lawyers to recruit
and evaluate applicants and to ultimately subneitthmes of those most qualified to an
appointing authority. "Model Judicial Selection #sions," AJS, Revised 1994, page vii.

While advocates of judicial appointments in Perwesyia have customarily imparted a
similar meaning to the phrase "merit selectiong'tdrm has come to have more far-reaching,
and in some instances damaging, implications.

Some have interpreted calls for a "merit selectigmtess as an unspoken suggestion that
judges chosen through partisan elections are netitonious." Opponents have also sought
to discredit the "merit selection" effort as a thineiled attempt by "elitists” to reward
judgeships to big city attorneys from large lawrf:

Regardless of how successful "merit selection" adtes are at debunking what they
consider to be mytfi% the fact remains that, for some, the term "nssiéction” has left a
bitter aftertaste. More than a few proponents déritrselection” have proposed a new
appellation to dispel lingering negative associgiand also to distance newly proposed
legislation for judicial appointments from past rees@es that did not progress.

Despite the widespread belief that the term "nefiéction” has become a liability, only four
interviewees offered possible alternatives: "jugliceform," "appointive selection,"
"commission-based appointments," and "gubernatagpbintment recommended by a bi-
partisan citizens panel.”

% During the years of turmoil involving former JustiRolf Larsen, which had a spillover effect onithage of the
whole Supreme Court, it was suggested that Perasig's first experiment with judicial appointmehegin with
the Supreme Court alone. No one during the intervitor theBlueprint offered this as a desirable option.

“0 Accusations that promoting "merit selection” ineglithat currently sitting judges are not meritosiitypically
met by strong statements affirming the fine calidlemany judges despite how they were selected.shdlistics
confirming that "merit selection" results in judgesm more varied legal backgrounds are offeredefend against
charges of "elitism."



Admittedly any new terminology may cause some csiofusince "merit selection" has now
become common parlance. However, since severalietgees confirmed PMC's own
experience that coining a new term would be beia¢fisuch a change is recommended.

A nominating commission is essential in an appemprocess. Direct appointments of
judges by the Governor or by the General Assemtitiout the assistance of a nominating
commission, will not be acceptable.

Nominating commissions are not a required feat@igdl gudicial appointment processes.
Some states provide for direct appointments by&@beernor, and others for direct
appointments by the legislature, without the aarist of a nominating commissién.
Members of the federal judiciary are appointedjexttio Senate confirmation, by the
President of the United Stat&s.

All persons interviewed for the Blueprint who wevaling to consider an appointive system
were insistent upon the creation of a nominatingmassion.

A nominating commission is seen to have many adges Ideally, it is hoped that a
commission provides a layer of insulation from pcdil influences in dictating the list of
nominees? It is also to be expected that a commissionadbpt uniform procedures and
criteria that will ensure the recruitment, evaloatand selection of the highest quality
candidates for judicial office. When this occurgSAstatistics confirm that a greater pool of
talented lawyers from all over the state, and fdbfierent racial, ethnic and law practice

backgrounds, are willing to submit their namesdamnsideration.

3. A nominating commission is the essential componétiie appointive process that has been
endorsed by AJS since its creation in 1913 antilizad by most states that appoint their
judges®

The two most recent comprehensive evaluationseo$thte's judicial system -- the Report of
the Committee To Study Pennsylvania's Unified JatiBystem (1982 and the Beck

“1 See Appendix 2.

*2 Neither the United States Constitution nor Unifdtes Code provide for a nominating commissiomsist the
President in making federal judicial appointmefitaditionally United States Senators from the saoléical party
as the President are invited to submit names @piai federal district court judges in their hostate to the White
House. Often those Senators will, on their ownatiite and not in accordance with any constituti@rsstatutory
mandate, empanel screening commissions to asgistfraring a list of possible candidates.

*3In a 1993 survey on merit selection commissiorepared for the ABA Standing Committee on Judicial
Selection, Tenure and Compensation, 79% of nonmigatdommission chairs reported that political coesidions
were either infrequently or never introduced irfteit commissions' deliberations.

4 Missouri was the first state to enact a nominatiammission-based plan of selection in 1940.

*5 This report is often referred to as the "Pomerepdt" after the Committee's Chair, former Penreyia
Supreme Court Justice Thomas W. Pomeroy, Jr.



Commission report (1988) -- each recommended #sation of a nominating commission to
assist in the appointment of appellate judgesofhe constitutional amendments for
judicial appointments that have been proposed shme®&eck Commission report provide for
a nominating commission.

In sum, the interviews left no doubt that a pradféplan without a nominating commission
would most certainly be a "dealbreaker."

4. A nominating commission must have several key featua) a balance of lawyers and non-
lawyers, (b) a balance of Republicans and Demacaats (c) a membership that reflects the
diversity of the state.

There are several key components of a nominatingrassion-based appointive plan about
which interviewees for the Blueprint almost uniahg agreed.

a. Lawyers/Non-Lawyers. The nominating commission mimsaddition to lawyer
members, include non-lawyers as well. The partt@peof lawyers was not in dispute.
Lawyers are widely seen to be most capable of iijamy the qualities of a good judge.
Some interviewees expressed concern that non-lawyeuld not be as able to assess
legal scholarship and judicial temperament, and bgagnore reluctant than lawyers to
speak up during commission meetings.

But the predominant sentiment is that a nominatimmgmission would be enriched by the
presence of lay members who may bring greater tijigdto the table than the lawyer
members. One interviewee offered that the presehleg members would reassure the
public of its continued voice in the selection tftewide judge$®

Most nominating commissions in other states incllagigers and non-lawyers, although
not necessarily in equal numbers. (A majority atess have an odd number of
commission members in order to avoid tie votesghtdtnominating commission, for
example, has three lawyers (including one judigiamberj’ and four non-lawyers. The

“® Interestingly, similar considerations prompted iti@usion of an equal number of lay members amngéas
members (three of whom are judges) on the Judinalduct Board, the investigative body of the jualici
disciplinary system adopted by statewide voterk983. However, adjudications made within the jualici
disciplinary system are done by a Court of Judibiatipline comprised of four judge members, twayars and
two lay members.

"It is interesting that not one person interviewedgested that a judge sit on the nominating cosiarisHouse
Bill 2 specifically stated that lawyer members miistnon-judges. However, Senate Bill 3 provided tiva of the
four lawyers appointed by the Governor to sit alominating commission could (if the Governor kose) be
active Common Pleas Court judges. Senate Bill 3dfAdated the presence on the nominating commis$itmwoo
Common Pleas Court judges (and two Common Pleasg {Lmige alternates) who were to be elected byesecr
ballot of Common Pleas Court judges in accordaritie election procedures established by the stapee®oe
Court.

In many states, a judge sits as an ex-officio meraba nominating commission. Indeed, an alterragiian
recommended by AJS in idodel Judicial Selection Provisiorslls for a judicial member to act as the nomimati



reverse is true in Wyoming: four lawyers (includimge judicial member) and three non-
lawyers. AJS's Model Judicial Selection Provisienggest a seven-member nominating
commission of three lawyers and four non-lawyeus dbate that an acceptable
alternative is for four lawyers and three non-largye

The most recent proposals for judicial appointménennsylvania -- Senate Bill 3,
Senate Bill 340 and House Bill 2 -- have suggeatedqual number of law-trained
members and non-lawyer members. The Beck Commissaate a similar
recommendation.

One interviewee expressed a strong preferencerforrenating commission with a
majority of lay members. However, the overwhelmsegtiment was to achieve
"balance" -- not necessarily an equal balancehatsatould be impossible were the
Commission to have an odd number of members -almumerical configuration that
would prevent either the lawyers or the non-lawysys having supermajority veto
power.

b. Political Party Balance. Key to dispelling (or @a$t minimizing) the concern that an
appointive process would still be too politicapi®viding for a balance of Republicans
and Demaocrats on the nominating commission. Whileme interviewed expressed a
concern that either Republican or Democratic corsimsmembers would favor only
judicial candidates from their own parties, thechf® a bi-partisan commission --
particularly given the political history of the jiethl selection issue in Pennsylvania --
was clearly expresséd.

AJS's Model Judicial Selection Provisions state gipgpointment to the nominating
commission should be made "without regard to malitaffiliation." Yet recognizing that
political reality sometimes necessitates considaraif party affiliation, ten states
require bipartisan representation on the nominatergmission, according to AJS. For
example, nine members serve on Delaware's Jutllominating Commission: One
member is appointed by the Executive Committeb@felaware Bar Association and
the remaining eight members by the Governor. Noentlmain five Commission members
can be members of the same political party.

commission's ex-officio chair, but with the poweryoto cast a tie-breaking vote. According to A%Sjudge
should have limited power so as to avoid exercisindue influence over other commission membéviadel
Judicial Selection Provisionsevised 1994, page 3.

8 That the 1997 Pennsylvania Judicial Evaluation ®ssion did not have a politically balanced membigrsvas
blamed in some quarters for the negative ratingsrgRepublican statewide judicial candidates. Régyisuch a
balance was considered -- and then rejected hdPBA in its redesign of the Judicial Evaluaticon@nission for
the 1999 judicial contests. Henceforth the Comnisgio be referred to as the Pennsylvania Bar Aason
Judicial Evaluation Commission) is to be empanel&l "consideration for some balance (but no quoiis)
regard to political party affiliation."



The judicial discipline constitutional amendmenpigyved by the voters in 1993
provided for a Judicial Conduct Board and Coudwdicial Discipline with equal
membership from the two major political partiesn&e Bill 3, House Bill 2 and the
Beck Commission each sought to achieve an equahbalof Republicans and
Democrats on the nominating commissfdn.

As with the lawyer/non-lawyer representation isdiseussed above, an equal number of
Republicans and Democrats can obviously not beegetiwere the commission to have
an odd number of members. In that eventuality,rapromise will have to be reached.
Clearly, however, any commission that would betjpalily acceptable must be viewed as
strongly bi-partisan in nature.

Diverse Membershiff. Everyone interviewed for the Blueprint spoketa tmportance
of diversity on the nominating commission. In fabis was seen as essential to achieving
a goal widely thought to be both necessary andaldst a more diversified judiciary.

That the term "diversity" has various meanings wal reflected in the Blueprint
discussions. Several interviewees, concerned tilbadppellate courts are dominated by
judges from either Philadelphia or Pittsburgh, eédllextensively of the need for
"geographical diversity." One suggestion to enslna¢ this would not continue under a
system of judicial appointments is to provide foraninating commission with members
from different regions of the state.

"Racial and ethnic diversity" was a significant cem for several others who
underscored the underrepresentation of minoritiethe appellate courts. It was
generally believed that a racially and ethnicallyedse nhominating commission would be
sensitive to the need for a more broadly represigataudiciary™

It was interesting that no one interviewed for Bigeprint raised a particular concern
about the need for gender diversity on the nomigatommission. Presumably this is not
because such a goal was considered undesirablgeed AJS' Model Judicial Selection
Provisions make reference to the need for both anelhwomen on a nominating
commission, as did Senate Bill 3, Senate Bill 346use Bill 2 and the Beck

9 House Bill 2 explicitly stated that no more thaxmembers of the 12-member nominating commissimricbe
from the same political party. Senate Bill 3, Serill 340 and the Beck Commission report requipetitical party
balance only among the Governor's appointmentsaméminating commission. However, since the reingin
appointments were to be shared equally by legigldéiaders of both parties, it was presumed thiitiqad party
balance would be achieved. Note that Senate Bills3ddditional requirement of two judge-membershen
nominating commission (without any limitation contieg those judges' political affiliation) left op¢he
possibility of an unequal balance of Republicard Bemocrats.

* This section specifically relates to diversitythe nominating commissioriror a discussion of diversity on the
bench, see pages 47-53.

*1 Recent findings by AJS confirm that diverse nortiacommissions tend to produce more diverse neesand
also attract more diverse judicial applicants.



Commission -- but rather because it was seen ab\dously desirable and likely to
occur that no special mention was necessary. Meresince women have made
significant inroads in achieving statewide judgpshthe need for women on the
nominating commission is no longer inextricablykid to ensuring more women on the
bench.

There was considerable discussion as to how diyarsia statewide nominating
commission might be achieved. No one recommendgdrieg a set number of

members to satisfy either geographical, racialietbngender diversity. There was also a
concern that constitutionally "mandating” diversityght later prove legally problematic.
However, several interviewees expressed dissdiisfawith leaving "diversification" to
the discretion of those given the authority to appeommission member%: Thus the
prevailing sentiment was for the strongest posgbdeatory language within the text of a
proposed constitutional amendment.

According to AJS, several states include speciffersity language in the applicable
legal documenit creating their statewide nominating commissions.

With respect to geographical diversity, both Cotiicets 12-member judicial selection
commission and Oklahoma's 13-member judicial notimigacommission, include two
persons from each of those states' six congredsimtacts> Montana's seven-member
judicial nominating commission has four lay membeh® reside in different
geographical areas of the state and two lawyer reespeach of whom must reside
within certain designated judicial districfs.

Rhode Island, the most recent state to enact anatimj commission-based judicial
appointment system, is among the few jurisdictionaddress racial and ethnic diversity.
In that state, "[t|he Governor and the nominatiotharities . . . shall exercise reasonable
efforts to encourage racial [and] ethnic . . . dsitg within the [judicial nominating]
commission." In Arizona, the judicial appointmeptamission's appointing authorities
"shall endeavor to see that the commission reflbetsliversity of Arizona's population.”
Appointing authorities in Minnesota "shall ensuttedt permanent members of that state's
commission on judicial selection includes "min@sti* According to the most recent
Executive Order pertaining to Massachusetts' jatlimminating council, "the highest

*2|n the view of some interviewees, the only surg weachieve diversification is to entrust the st of
nominating commission members to only one appajraimthority (such as, for example, the Governor).

%3 Some states establish their nominating commissamed plans in the state constitution; other stegs plans
based on legislation or executive orders.

** The 13th member of the Oklahoma Commission isralamyer selected without regard to region by the
Commission itself.

* The seventh member of Montana's judicial nomimatiommission is a district justice chosen with@mgard to

geography.



guality of judicial officer appointments can bestdssured by the use of a non-partisan
[council] composed of outstanding citizens in @dfe discretion reposed in the
Governor, drawn from . . . a cross-section of itgibe population.” Finally, in
Maryland, gubernatorial appointments to the judic@minating commission shall "to
the fullest extent possible . . . fairly and apprately reflect the minority. population of
the area from which appointed.” In electing thea#rimg members of that commission,
the Maryland State Bar "should give appropriatesatgration” to "minority . . .
participation in the election process."

The most recent proposals for judicial appointméntennsylvania have all addressed
diversity on the nominating commission. Senate B#kated that the nominating
commission "should include men and women and shaleict the geographical, ethnic
and racial diversity of the Commonwealth." Accoglio Senate Bill 340, the nominating
commission "should include a representation of amshwomen and should reflect the
geographical, political, economic and ethnic diitgrsf the Commonwealth." The Beck
Commission recommended somewhat different termgyolproviding that "the
appointing authorities should maintain on the [djeission at all times persons fairly
representing the geographical, political, econoses, and ethnic diversity of the
population of the Commonwealth."

5. Significantly stronger wording was contained in Heuill 2: "In making appointments to
the nominating commission, the Governor [the splgointing authority] shall ensure that the
commission includes both men and women and hasammissioners who come from
racially and ethnically diverse backgrounds; anamissioners who reflect the geographical
diversity of this Commonwealth." Legislative leasl@rere instructed to take the same
considerations into account in submitting name$fi¢oGovernor for appointment to the
nominating commission.

It is inevitable that the precise language pentajrto diversity on the nominating commission
will be a topic of debate. Whatever is ultimatefyeed upon, however, must convey
unequivocally that the nominating commission mesbbth geographically balanced and
reflective of the racial, ethnic and gender divgrsf the Commonwealth.

Both the Governor and legislative leaders of battiips should have a voice in the selection
of nominating commission membefs.

"Who picks the pickers?" is a key issue in any tielbger a nominating commission-based
plan of statewide judicial selection. When thisigssvas raised during interviews for the
Blueprint, what was first made clear is what metbbdelecting nominating commission
members would not be acceptable.

* The related issue of whether, in addition to appoénts to the nominating commission by the Goveanal
legislative leaders of both parties, there shoelddesignated" or "automatic" seats on the commisgir selection
by appointing authorities other than politicallgeted officials, is discussed at pages 41-44.



An overwhelming majority contended that the Govestwould not appoint all members of

the nominating commission. It was strongly felttttee Governor should not be both the
ultimate appointing authority and also have the gotw select those responsible for
recruiting, evaluating and selecting nominees. Wiedeh circumstances, there was a concern
that proceedings before the nominating commissoudcbe unduly influenced by the
Governor's preferences for judgeships. An additionacern was political: many

interviewees found it unlikely that legislators vidbe willing to cede total control of the
nominating commission to the Governor.

The only "down side" expressed to having more thraappointing authority was with
respect to the issue of diversification on the mating commission, i.e. the only realistic
way to ensure diversity is to give the ultimateu@ssibility to one appointing authority.

One suggestion thought to represent a possibleithydlternative was to provide for all
nominating commission members to be selected b@thernor, albeit two-thirds from lists
provided by legislative leaders of both parfiesn this way, the Governor's authority would
be tempered by allowing legislators to submit nafra® which the Governor must make a
majority of commission appointments.

A handful of states allow their Governors to choakenembers of a nominating
commission, according to AJS statistics. A far ggeaumber, however, provide for
appointments to be shared, sometimes between sdifégeent authorities.

Indeed the method of nominating commission selagtibnitely preferred by most
interviewees was shared appointments between ther@ar and the legislative leaders of
both political parties.

Bipartisan legislative involvement in the selectfmocess was seen to have several
advantages. At the outset, this approach will Eeajing to lawmakers without whose votes
no statewide judicial appointment plan can movevéod. It would also give lawmakers a
stake in the integrity of the selection procesdfit§-inally, allowing the people's elected
representatives a voice in selecting nominatingro@sion members would, to some extent,
counter the objections of opponents of judicial@piments that voters will be left out of the
process entirely.

Moreover, most interviewees were confident thairgjrlanguage within the text of a
proposed constitutional amendment pertaining tanded for diversity on the nominating
commission would be heeded by all appointing aiitilber

Shared appointments between the Governor and dgisdtive leaders of both parties -- with
each given 1/2 of the appointments to the 16-membsgiinating commission -- was the
approach recommended by the Beck Commission anat&aill 3. Senate Bill 340
contemplated a slightly different selection metfardts 16-member nominating
commission: Eight appointments by legislative leadsix appointments by the Governor

>’ This was the method of nominating commission sielegroposed in House Bill 2.



and two judicial appointments to be made by sessattion ballot of judges of the Courts of
Common Plea¥’

6. The pool of applicants for statewide judgeshipauthaot be limited to persons who have
served, or who currently serve, as elected judyes.

It has sometimes been suggested that restrictengdbl of statewide judicial applicants to
those judges who have already been chosen by thesweould satisfy defenders and critics
of partisan elections alike: For defenders, thergt'right to choose judges” would be left
intact; for critics, despite the limited pool, orthose with outstanding performance on the
bench would be rewarded by promotion to an apetiatirt (or to a higher appellate court).

One interviewee conditioned support of an appointrsgstem on a limited pool. However,
virtually every other person interviewed felt tisath a limited pool would not necessarily
result in an appellate bench of the highest quadityl certainly would not provide for a
judiciary with diverse and broad-based outlooks.

Many interviewees considered trial experience todlaable training for appellate court
service. Such experience also results in an eagdiuated record of performance. Strongly
outweighing these considerations, however, is gliefthat other qualified attorneys should
not automatically be disqualified from attainingtstvide judicial office simply because they
have not submitted to a prior election process.eMban one interviewee commented that
some lawyers with great judicial skills may be poampaigners. Special mention was also
made of women and minorities who, in many countes,not well represented on either the
trial or intermediate appellate courts.

In addition to fearing that limiting the pool wouldsult in a significant loss of talent on the
appellate bench, one interviewee expressed thespotitat the elective process -- notably on the
local level -- produced a "flawed" pool in any ekdhwas pointed out that Republican judicial
hopefuls typically cannot win elections in Philgoigh County, and that Democratic candidates
face similarly difficult odds in Montgomery County.

The idea of a "limited pool" was rejected by theBE&ommissiori® and also by Senate Bill 3,
Senate Bill 340 and House Bill 2, each of whicHezhfor an open pool of applicants, subject to
minimum qualification guidelines.

%8 As stated earlier in thBlueprint no interviewee suggested that the nominating cission contain judicial
members. Similarly, there was no mention whatsoe¥#ére judicial branch participating in the selentof
nominating commission members.

% This discussion typically refers to sitting comsiisied judges on the Courts of Common Pleas. intisviews
for theBlueprint however, PMC expanded the discussion to inclod&iduals who may have formerly served as
sitting commissioned judges on the Courts of ComiRlgas (and who may subsequently wish to servenon a
appellate court), as well as individuals who hastved, or who currently serve, on either of Penrayh's two
intermediate appellate courts (and who may subselyugish to serve on the Pennsylvania Supreme our



Notwithstanding the strong belief expressed by materviewees that limiting the pool of
applicants was highly undesirable, this was ongei$at was thought to be a possible point of
compromise.

7. There should be no requirement that judicial apjpoémts rotate by political party.

From time to time, it has been suggested thatingt@ppointments to the appellate courts by
political party would alleviate the fear that a Rbjican governor (assuming he or she is the
ultimate appointment authority) would choose ongpRblican judges and a Democratic
Governor would choose only Democratic judges.

This approach was flatly rejected by everyone inésved for Blueprint. A philosophical

objection to political party rotation is that adegualified person might secure a judgeship simply
because he or she is a member of the party whos® it is for a seat on the bench. It was also
felt that the negative publicity that would follahe selection of nominees from only one political
party would be an adequate "check" on the appg@rairthority, as would a requirement for
Senate confirmation.

Political party rotation was not mentioned in thecB Commission report, nor was such a
provision included in Senate Bill 3, Senate BilD3# House Bill 2. According to AJS, no state
provides for judicial appointments to rotate byipodl party.

8. The Governor should make the final selection oigiadl appointees, subject to Senate
confirmation.

As has been said, there are many different wagsticture an appointive plan of statewide
judicial selection. However, every state that méi§ a nominating commission also names the
Governor as the ultimate appointing authority. Thus not surprising that each person
interviewed for the Blueprint who endorsed a noriitgacommission-based appointive plan also
considered final selection by the Governor to iendamental characteristic of that plan.

Less common in other jurisdictions is the requirettkat gubernatorial appointments be
confirmed by the state legislature. Indeed legigatonfirmation is required only in nine states
that utilize a nominating commission-based plastatewide judicial selection. This fact
notwithstanding, virtually every person interviewfed the Blueprint included legislative

%9 Note that the Beck Commission considered, andespiently rejected, recommending a "semi-open piool"
intermediate appellate court nominees. That pldmchvhad been recommended by a Commission Subcosemit
would have mandated that a majority of intermedégpellate court nominees sent by the nominatimgnaizsion
to the Governor be selected from a pool of sittognmissioned judges of the Courts of Common Pleas.

While the concept of limiting the pool of statewidelicial applicants has never engendered muchusigbm in
Pennsylvania, it is not without precedent elsewhierélew York, there is an open pool for seatshen@ourt of
Appeals (its highest court) and a pool limited feceed trial court judges for intermediate appelledurt seats.



approval® of gubernatorial nominees in their vision of asemtable plan of statewide judicial
appointments.

Interestingly, in its 1983 Judicial Selection Gawamnce Study, the Committee of Seventy
reported that a considerable number of intervievepg®sed any confirmation whatsoever. A
good nominating commission selecting highly capalolminees, it was felt, obviated the need
for Senate confirmation. A concern was also exgeedisat confirmation made the Governor
"hostage" to partisan political considerations aragpropriately shifted the focus away from
candidates' qualifications. Judicial Selection Gogeace Study, page 80. Only one interviewee
voiced such sentiments during PMC's interviewsHerBlueprint.

Legislative approval was an essential element oat&eBill 3, Senate Bill 340 and House Bill 2.
Commentary in the Beck Commission report, whiclo aé&ommended Senate confirmation,
focused on whether confirmation should be by majan 2/3 vote®

9. The Governor should be bound by the list of persepemmended by the nominating
commission.

There was a clear consensus among those intervi@wvéte Blueprint that the Governor should
be bound by the list of recommendations by the natimg commission. Given a well-
constructed selection process designed to prodhecendst highly qualified judicial nominees,
there should be no need for a Governor to look beybe commission's choices. A system
whereby the Governor can reject all recommendatiamd instead substitute his or her own
favored candidates, would render the nominatingro@sion superfluous.

All of the states that utilize a nominating comrassbased plan for statewide judicial
appointments for initial terms in offi€dimit the Governor to the commission's list of ringes.
This was the recommendation of the Beck Commissind,was a feature of the appointive
systems proposed in Senate Bill 3, Senate Bills&@#House Bill 2.

A related question is whether the Governor shoelatile to request additional names should the
initial list prove for whatever reasons to be uisfattory. The overwhelming majority of
interviewees expressed a preference for limitimg@Governor to the first list submitted. Again, it
was seen as highly improbable that the Governddamut find a satisfactory choice from among

®1 1t was furthermore clear that legislative apprasighified action by the Senate acting alone. Restecause of
Pennsylvania's longstanding tradition of Senatdicoation of many of the Governor's appointmentieluding
appointments to fill interim judicial vacanciesne one suggested that confirmation by the House of
Representatives, either alone or together wittSmate, be considered. Note, however, that gulmralat
appointments to the Rhode Island Supreme Court bausbnfirmed independently by that state's SesnadeHouse.
The Senate alone acts on appointments to all tekiels of the judiciary.

%2 A comprehensive discussion of this issue appdgrages 50-52.

8 Four of the states that utilize a nominating cossiain to fillinterim judicial vacancies -- Georgia, West Virginia,
Minnesota and North Dakota -- allow the Governoregj@ct the commission's list.



the initial nominees. Permitting the Governor tquest additional names would, in the view of
most, encourage a "fishing expedition" until thev&wmor's favored candidate surfaced.

Consideration of whether or not the Governor shixeldbound by the nominating commission's
first list of nominees may, to some extent, depemtéhe number of names to be included on that
list. If, for example, the nominating commissiorpermitted to submit to the Governor a list of
all persons found qualified, there is likely torbere interest in limiting the Governor to the
names on that list. On the other hand, if the nafitig commission may submit only a limited
number of names, there may be more willingnesfidardhe Governor to request an additional
list.*

According to AJS statistics, some states do peair@bvernor to reject the first submitted list of
nominees. The Governor of Delaware, for example;, require that state's commission to submit
one supplementary list (after an initial submissibat least three names). In New Mexico, where
the constitutional provision establishing the noaiimg commission does not indicate how many
names are to be submitted, the Governor may makeanjuest to the commission for additional
names and the commission shall comply if a majaritnembers find that additional persons
would be qualified. Tennessee requires its Goveimetate reasons for rejecting the initial list of
three names before requesting an additional ligiree names.

The Beck Commission report made no reference t&Gthesrnor seeking a "second" list, nor did
Senate Bill 3, Senate Bill 340 or House Bill 2. SenBill 3, however, did provide for the
submission to the Governor of a supplementaryfi& names (per remaining vacancy) in the
event the Senate rejected each of the nominedwdnitially provided lisf®

Most of the interviewees who supported judicial@ppments expressed a reluctance to allowing
Senate rejection to trigger the submission of éattil names. The delay in filling judicial seats
at that late juncture of the selection process djaunlthe view of most, be unacceptably
excessive. It would also allow the Senate to fatkserious consideration of the commission's
choices -- all of whom have been found highly diedi-- in an effort to undercut the Governor
(often for political reasons that go beyond thagiad selection process).

10. Deadlines should be imposed for action by the natinig commission, Governor and Senate.

One of the biggest fears of an appointive methgdditial selection is that vacancies will be left
unfilled for indefinite periods of tim&. One need look no further than the federal jutlicia
selection process -- where inordinate delays byPtiesident in submitting nominations and by

% The issue of how many names should be submittétetGovernor by the nominating commission is dised at
pages 45-46.

% Senate Bill 3 did not make clear, however, whetherominating commission could be directed to stibmire
than one additional list in the event of Senateatépn.

% An open seat on the seven-member state Suprenté @asiseen to be particularly problematic given th
potential for deadlocked votes.



the Senate in acting on the President's choices ieen widely criticized -- to substantiate the
genuineness of that fedr.

It is for this reason that virtually everyone intemwed for the Blueprint spoke of the need to
impose final deadlines on each of the differentsplaof a judicial appointive process. Thus time
limitations must be set for (a) the submission b$teof nominees to the Governor, (b) the
submission of a nomination by the Governor to thgesSenate, and (c) action by the state Senate
in approving or rejecting the Governor's nominee.

According to AJS statistics, a majority of statesttutilize statewide nominating commissions
impose time limitations for the submission of & éifnominees to the Governor. Typically the
nominating commission is given anywhere from a minin of 30 days (Colorado and Montana,
for example) to a maximum of 120 days (lowa). Msistes fall within the 60 to 70 day range.
Some states allow for an extension of time. In Utahexample, the 30 day time limitation may
be extended for an additional 30 days if therf@anger than nine applicants.

Under most circumstances, and particularly onceraimating commission has been well set in
place®® it should not be difficult for a nominating commiisn to meet its deadline. Although
vacancies sometimes occur unexpectedly, the existeia future opening (occasioned by
mandatory retirement or an announced intentioeticerbefore reaching mandatory retirement)
is often known well in advance of its actual oceage. Senate Bill 3, Senate Bill 340 and House
Bill 2 allowed for the selection process to begihdays before the date a known vacancy will
occur.

Each of these proposed constitutional amendmestsimposed 60 day deadlines (after a
vacancy occurs) on the submission of a list bynirainating commission to the Governor. The
Beck Commission had recommended a 90 day deadline.

The most recently introduced proposals for a stakeyudicial appointive system also recognized
that the Governor must act promptlyBoth Senate Bill 3 and House Bill 2 required the
Governor to nominate one person for each vacamowliech a list has been submitted within 30
days after receiving the list. Senate Bill 340@dffor a gubernatorial nomination within 90 days
after a vacancy occurs. According to the Beck Cagsini report, the Governor must make a
nomination within 45 days after the submission bt but not before 30 days.

7By contrast, although delays have occurred wisipeet to the filling of interim judicial vacancieader the
current state system, such inaction is always réeddualy the next scheduled election.

% That is to say, once a nominating commission bagtd rules of procedures and members' condues arid
has refined the many different tasks inherent érttruitment, evaluation and selection processydiing the
training of all commission members and those agslda investigate prospective nominees.

%9 Under Article IV, section 8(b) of the Pennsylimonstitution, the Governor is required to fitérim judicial
vacancies within 90 days of the first day of theamcy.

0 AJS has not compiled statistics on the numbemgéadvithin which a Governor must respond to the inating
commission's list.



Perhaps the greatest potential for delay, and méem to many interviewees for the Blueprint, is
at the third tier in the appointment process: Senanfirmation’.” No one favored the Senate
being given an open-ended period within which tooscthe Governor's nominee. Indeed some
found frustrating the unavoidable delay occasidnethe fact that the Senate is not continuously
in session throughout the year. Requiring the $etaadict within a certain number of calendar
days after the Governor submits a nominee (as digsel Bill 2) can be significantly different
from mandating action within a certain number gfiséative days (as did Senate Bills 3 and
340)2

Moreover, whereas the nominating commission andsthernor have little to gain by delay, this
is not so once a nomination reaches the Senateafhof inaction on, or rejection of, a
gubernatorial judicial nominee may be used to eagofovernor to act in another policy area
entirely”®

Virtually all of the interviewees concurred thgb@posed constitutional amendment for
statewide judicial appointments must include priovis outlining a precise timetable for Senate
action on a gubernatorial nomin&eThis includes a time limitation within which tiSenate

must act on a nomination (including a nominatiordenduring a recess or adjournment sine die),
as well as what is to occur in the event of eiBenate inactivity within the prescribed time
limitation or Senate rejection of nominees.

11. Retention elections should remain a part of a jatlappointment system.

A constitutional change approved by the votersd@8lrequires an incumbent judge seeking
additional terms to participate in a non-partigadigial retention election. This means a judge
can be retained or rejected through a "yes" or Y& by a majority of those voting. Prior to
1968, "retention" judges were required to partitgga partisan contests.

" AJS does not maintain statistics on the lengtiinoé required for Senate confirmation in thoseestathose
appointment plans of statewide judicial selecticandate Senate action.

"2 The Beck Commission did not articulate any spedifne limitations regarding Senate confirmatiorov@sions
regarding time limitations in Senate Bill 3 and &enBill 340 mirrored those pertaining to gubernato
nominations to fill interim judicial vacancies irrtkcle 1V, section 8(b) of the Pennsylvania Conatdn: the Senate
must act within 25 legislative days

of submission of a nomination or the nominee iswee: confirmed. House Bill 2 required the Senatactowithin
45 days of submission of a nomination or the nomisaedeemed confirmed.

3 Whether Senate confirmation requires a majorits 8f3 vote can have a tremendous impact on teetaféness
of delay tactics. This issue is discussed at pages3.

™ A related issue, and one on which no consensuseeatied among interviewees for Biaeprint is whether the
Constitution should also contain an "anti-gridlogkbvision that would ensure that at least ondefriominees
recommended by the nominating commission ultimadelyceeds to the appellate bench, and that opeoimgs
appellate court do not go unfilled for indefiniterfpds of time. This issue is discussed at pages352



Fear that individual judges may become targeta ftvote-no-on-retention" campaign by special
interest groups unhappy with the judge's rulingsmpted one interviewee to call for eliminating
retention elections altogether. This fear is nadirely unfounded. Although no Pennsylvania
appellate judge has ever lost a retention electimpuster of Tennessee Supreme Court Justice
Penny White in 1996 for an unpopular decision @eath penalty case emboldened special
interest groups in other states seeking to un#éiaggudges’

The prospect of having to combat anti-retentioedsrmay have devastating impact on the
independence of the judiciary. In the words of merviewee: "Judges will be tempted to temper
their judicial rulings and philosophies because tiear that some group will be gunning for them
during a retention election."

While several interviewees shared this concermpaugor keeping retention elections was
overwhelming. Virtually all persons who favor staige judicial appointments believe that
retention is an acceptable compromise to mainterptublic's participation in the judicial
selection process. In other words, a judge canyalwe voted out of office.

Many of the interviewees further predicted thatammf statewide judicial appointments that did
not include a retention component would be defeateade ballot box. They pointed out that
retention elections were left intact by the Beckr®@aission and have also been a fundamental
component of all of the proposed constitutional mdmeents for statewide judicial appointments
that have been introduced over the past de€adecording to AJS statistics, most states that
utilize an appointive plan of statewide judicialesgion have retention electiofs.

Since most interviewees conceded that voters sgellaunfamiliar with retention candidates,
there was considerable discussion about whetheethlgation elections would be enhanced by
having judges seeking additional terms in offickbrail to a formalized performance evaluation.
AJS -- which reports that five states have alresypted retention evaluation programs --
strongly believes that growing evidence of efféat®ust judges by special interest groups has
made retention evaluation programs an increasingbprtant component of a nominating

5 In November 1997, for example, anti-abortion fire€alifornia mounted a vigorous -- although ultieig
unsuccessful -- effort to unseat two Justices efstlate Supreme Court for their decision invalidatCalifornia's
parental consent law for minors seeking an abarBamth Justices resorted to hiring political cotesnis and raising
funds to secure their seats.

. Arelated issue, and one on which no consensiss@ached among interviewees forBheeprint is the
appropriate length of the initial term in officeéqrto a retention election. This issue is discdssepages 56-58.

" Exceptions include Massachusetts and New Hampgtaewide judges may serve until age seventyddgh
Island (statewide judges have life tenure) and Hialstatewide judges are reauthorized by the notitiga
commission).



commission-based plan of statewide judicial saebectin its view, the best antidote to retention
opponents is dissemination to voters of objectifermation about a judge's past performaffice.

Creating a similar evaluation program in Pennsyilvdiad substantial appeal to several
interviewees who acknowledged that voters oftehredsntion votes with little knowledge of a
judge's record of performance. Most intervieweesydver, reluctantly felt that this was a topic
best left for another ddy. Simply instituting judicial appointments was ciatesed to be a big
enough leap at this juncture.

D. Key Areas Of Disagreement
1. The Nominating Commission: Composition and Selettio

Any discussion about the particular elements cbminating commission-based plan of
statewide judicial appointments begins with the imating commission itself. For it is at this
level that prospective candidates are recruitegluated and ultimately recommended to the
Governor for appointment. Who sits on the nhomirgatiommission, and how those persons
are selected, was therefore a topic of great istéoethe interviewees for the Blueprint. It
was also a topic about which there were considerdiffierences of opinion.

As stated earlier, a consensus was reached oreskegrfeatures of a nominating
commission: (1) a balance of lawyers and non-lagy@) a balance of Republicans and
Democrats, and (3) a racially, ethnically and ragity diverse membership of women and
men. That the Governor and legislative leadertf parties should have a voice in the
selection of nominating commission members was\wldely agreed upon.

These general parameters, although important, thetaght by no one to be the "be-all-and-
end-all" of an acceptable nominating commissiorelddgdan of statewide judicial
appointments. Further refinements, specificallytedhto respond to the politics of the
judicial selection issue unigue to Pennsylvaniaew®nsidered to be essential.

Yet it was also understood that decisions abothéurefinements cannot be made in a
vacuum. Constitutional provisions are difficultdloange. Therefore, careful scrutiny must

8 For an excellent review of an AJS study assegbiegmpact of judicial performance evaluation peogs that
were in place for the 1996 judiciadtention elections see Esterling, Kevin, "Judieiaountability: the right way,"
Judicature Volume 82, Number 5, March-April 1999.

" Neither the Beck Commission report nor any offit@posed constitutional amendments for statewidiiai
appointments contained provisions for judicial parfance evaluations.

8 Inherent in any discussion of the nominating cossioin is consideration of the size of the commiséielf.
According to AJS statistics, the size of nominatognmissions in other states varies from as fefivago as many
as 24. The Beck Commission proposed a 16-membeinating commission as "large enough to provide for
substantial diversity of viewpoint and to proviade &ppointments from various factions within thditpzal structure
of the state." Beck Commission report, page 17@hBenate Bill 3 and Senate Bill 340 set nominatiognmission
membership at 16, while House Bill 2 set the nunaier2.



attach to the precise language to be includederCibnstitution relating to both the
composition and the selection of a nominating cossion.

a. Appointing Authorities. With that in mind, one kdgbate centered on whether the
Governor and legislative leaders of both partiedthough given a voice in the judicial
selection process -- should be the sole appoimtirigorities. One interviewee believed
that such a provision would make the nominating masion "too political." Others
expressed a concern that membership on the nomgnadimmission would become
patronage positions for loyal campaign contributdise existence of a symbiotic
relationship between appointer and appointee migivas felt, invite suspicions
(whether justified or not) that the selection diftial nominees would be motivated by
political considerations.

Several interviewees were aware that, in some sthégs, the state bar association was
given the authority to select lawyer members ofrtbminating commission. Although
most interviewees did not address this possildlitgctly, a strong inference drawn from
the discussions was that this suggestion wouldbedly rejected.

It was pointed out that the Pennsylvania Bar Asd@mi (PBA) does not "represent” the
interests of all lawyers on a variety of issuegelcent years, the PBA and certain other
lawyers' associations have not seen eye to eyanamaer of ballot questions and
proposed legislation.

In its 1983 Judicial Selection Governance Study,Gommittee of Seventy reported that
the issue of Supreme Court participation in thecan of nominating commission
members "provoked the most vehement disagreemaneaang the subject of
commission formation." Judicial Selection GoverraBtudy, page 76. As mentioned
earlier, PMC found no support for members of thkgial branch participating in the
selection of nominating commission members.

b. Designated or Automatic Seats. Given no interebtining either the state bar
association or members of the judiciary appoint imatmg commission members, an
alternative was proposed for having "designatedaotomatic" seats on the nominating
commission.

Almost immediately, the Pennsylvania Constitutiomsa as an obstacle. Given the great
difficulty of amending the Constitution, to name@ganization in the Constitution itself
would, as a practical matter, give the organizatiotually permanent status, thus
making no allowance for the possibilities that tinganization might cease to exist, or its
purpose change, or its reputation become tarnished.

Several interviewees familiar with constitutionahstruction much preferred the greater
flexibility of including the names of any organiats within legislation implementing
the constitutional amendment. In that way, chamgesd be more readily made without
requiring amendment of the Constitution.



By far the most common suggestion was to inclugeasentatives of particular
constituencies -- notably the business, labor,cid communities -- amongst the
appointments to the nominating commission.

One way to accomplish this would be to allow thestibuencies themselves substantial
input into choosing their own representatives. émflessee, for example, lawyer
members of the nominating commission are choséhdppeakers of the Senate and
House from lists submitted by the Tennessee Bao@dason, Tennessee Defense
Lawyers Association, Tennessee Trial Lawyers Asgimi, Tennessee District
Attorneys General Conference and the Tennesseeiadsiso of Criminal Defense
Lawyers.

A second possibility -- and one that would not tiappointing authorities to lists
submitted by constituencies given "designated'anitdmatic" seats -- surfaced with the
introduction of House Bill 2. That bill providedrfa 12-member nominating
commission: four members were to be appointed tiyrey the Governor and eight
members from lists submitted to the Governor byslagve leaders of both parties. In
making all appointments, the Governor was requioegnsure” that the nominating
commission would have "commissioners who are mesnbiethe labor, business and
civic communities." Legislative leaders of bothtpes were required to take those same
factors into account in submitting names to the € oar.

The motivation behind this provision was, in padilitically strategic: perhaps organized
labor might reconsider its opposition to statewid#icial appointments if given a "seat at
the nominating commission table." Yet, at the séime, including business and civic
representatives would provide a system of "cheokisbalances" so that no one special
interest constituency would dominate the nominatiognmission.

Automatic seats for certain groups is not a newcephin Pennsylvania where various
boards and commissions contain "designated" optaatic" members. For example, in
addition to three state appointed officials, merabgr on the Pennsylvania Health Care
Cost Containment Council must include represergatof business (6), organized labor
(6), physicians (1), hospitals (1), commercial nasice (1), Blue Cross/Blue Shield (1),
HMOs (1), and consumers (1).

Yet, as one interviewee pointed out, extreme cautiast guide any decision to create
"designated" or "automatic" seats. Unlike the Pglwasiia Health Care Cost
Containment Council, a nominating commission wddgate significant power and
responsibility as the "gatekeeper" of statewidegiatiselection. Some found it important
to avoid a perception that the special interestigsare controlling the process.

Another misstep would be to establish "designatedautomatic” seats for the sole
purpose of winning over opponents of judicial appmients. The inclusion of labor

representatives on the nominating commission gzoged in House Bill 2 in no way
softened the position of organized labor at thraetiln discussions for the Blueprint,



none of the historical opponents of appointive téda was willing to speculate whether
giving them a "seat at the table" would "bring tharaund" at this juncture.

Several interviewees articulated practical drawbdoK'designated” or "automatic" seats:
where do you draw the line? In their view, too mapgcial interest constituencies are
likely to seek inclusion.

For example, would a "designated"” or "automatieit $er a member of the business
community be filled by a representative of the Byhrania Chamber of Business and
Industry, the Pennsylvania Business RoundtablapNatFederation of Independent
Businesses, or the Pennsylvania Manufacturers'cletsan? Would local Chambers of
Commerce or other regional business associatisaswksh to participate? Which group
from among the state's myriad civic organizatiownsii occupy the seat designated for
the civic community?

In light of the consensus reached that there shuild significant lawyer presence on the
nominating commission, several interviewees questiovhether there should also be
"designated" or "automatic" seats within the lawgeup. Groups likely to seek

inclusion include the Pennsylvania Trial Lawyersédation, the Pennsylvania Bar
Association, the Pennsylvania Association of Dede@sunsel, the Pennsylvania District
Attorneys Association, and a representative ottimainal defense bar. One interviewee
suggested the inclusion of a representative of ritinbar interests, such as the
Barristers' Association of Philadelphia, Inc. oz thispanic Bar Association of
Pennsylvania.

Another possibility suggested was to create a tpeded” or "automatic” seat for a legal
representative who was not affiliated with any legrganization, such as a law school
dean. The Dean of the University of New Mexico Laghool serves as an ex-officio
member of that state's nominating commission, fangle.

In sum, the interviews for the Blueprint exposethitbe potential benefits and
weaknesses of providing "designated” or "automatiets. Wrestling with the
possibilities of construction resulted in far mateas than actual resolutions. Yet it is
apparent that most interviewees believed this weaar@a worthy of further exploration,
and were also confident that any differences calilchately be accommodated.

2. The Nominating Commission: Submission Of Names fie Governor

A nominating commission-based plan of judicial appoents was widely viewed by most
interviewees as the best way to ensure selectisadydirst and foremost, on qualifications.
Differences of opinion emerged, however, over whethe nominating commission should
submit to the Governor the names of all qualifipdleants, or rather a limited number of
names of the applicants determined to be the maifigd.

Given a nominating commission that follows rigorgusdelines for reviewing judicial
applicants, one interviewee felt that there shdadho limitation on the number of names
sent to the Governor. As long as each applicaiouisd qualified, it was argued, there should



be no objection to whomever is ultimately selectdreover, a longer list would permit the
inclusion of a more diverse group of applicants.

Other interviewees believed that the nominating mmiseion should employ a "most

qualified" standard in its selection of judicialgipants. Too many applicants would likely
satisfy what was considered to be a "lesser" stanafd'qualified.” It was felt that the
nominating commission's goal should be to iderthy most exceptional persons in the
applicant pool. While it was recognized that ditgreonsiderations might make such
constraints problematic, it was nonetheless felt #list of no fewer than three names and no
more than five names should provide the Goverrsuficiently diverse list from which to
choose a nominé®. This is generally consistent with the number afes submitted in most
states that utilize nominating commissions forestéde judicial selectioff

A preference more commonly expressed during theiigws for the Blueprint was for a
slightly larger list of five to seven nam&sIt was feared that allowing more than seven
names would lead to the inclusion of less capadeliclates while fewer than five names
might invite political pressure on nominating coragidn members.

The Beck Commission recommended that the nominatingmission submit a list of five to
seven names per judicial vacancy, as did Sendt84Iil Both Senate Bill 3 and House Bill 2
set the number of names to be submitted at five.

Although there was no clear consensus on the nuofbemes to be submitted to the
Governor by the nominating commission, this wasamissue that appeared to be of great
importance to the interviewees. Thus it is likedyoe a point of compromise.

3. Diversity?* On The Statewide Coufts

81 As addressed earlier in tBéueprint the size of the list may affect consideratiomvbiether or not the Governor
should be permitted to request a second list ofine@s from the nominating commission.

8 Since the nominating commission's role is to aasithe selection process, rather than to chdesgudge, most
states require the submission of names to the @owvén alphabetical order instead of in order ahagission
preference.

8 An additional question, and one that was not exguldn discussions for tHglueprint was whether there should
be the same number of names submitted for eacki@uijudicial vacancy on the same court. Senéite3B
provided for the submission of three names (in tiafdto the first list of five) for each additionehcancy; the
Governor could then select any of the names subanitir any of the then-existing vacancies. Two toigl names
for a second vacancy on the same court were allewaitier House Bill 2 and Senate Bill 340.

8 f the goal of the nominating commission seleciiwacess is to select the most qualified candidatestatewide
judicial office, some may argue against consideratif factors that do not bear directly on quadifions such as
one's place of residence, race, ethnicity or gender

8 This section relates specifically to diversitytbe statewide courtsFor a discussion of diversity on the
nominating commission, see pages 28-32.



a. Geographical Diversity. As stated earlier in thedglrint, there is tremendous resentment
among many Pennsylvanians that current membefredapellate judiciary reside
almost exclusively in Pittsburgh or Philadelphiatheir immediately adjacent counties.
Thus it was not surprising that a significant numdfeinterviewees stated that promoting
geographical diversity on the bench was criticgdassage of any plan for statewide
judicial appointments. How to accomplish this, hgere was far from clear.

Some interviewees were confident that a diverdewtde nominating commission
would be sensitive to the need to consider andmewend judges from the state's less
populous area¥. Presumably the popularly-elected Governor ancé®emhose
respective jobs would be to appoint and confirnigiadlnominees, could be expected to
ensure that no one county or region would domitteeappellate bench.

According to AJS, the experience of other statéb winominating commission-based
plan of statewide judicial appointments confirmis thelief. For example, of the seven
judges on New York's highest court, one of theamédi most highly respected courts,
three are from New York City and each of the ofoer resides in a different county
upstate.

In the view of several interviewees, however, aimgishort of a guarantee that the
statewide bench would be regionally diverse wosltité appease rural legislators.

House Bill 2 represented a compromise betweenmglyn the discretion of a regionally
diverse nominating commission, the Governor andaem@nd "mandating” a more
geographically balanced statewide judiciary. Thitréquired that the nominating
commission first consider the applicants' qualifmas and next consider that each
appellate court should include men and women akasgustices/judges "who reflect the
geographical diversity of the Commonwealth."

According to AJS, the inclusion within House Bilb2a provision relating to
geographical diversity considerations in the acse#ction of judicial nominees was
unusual. Only two other states -- MassachusettsAsirdna -- have formally addressed
this issue. The executive order establishing Mdsssatts' statewide judicial nominating
council states that "judicial candidates shouldlitz@vn from a cross-section of our
community, representing . . . geographically diegrarts of the Commonwealth . . ." In
Arizona, where intermediate appellate court judgeschosen from two geographical
districts, there is a statutory requirement thabedistrict have urban and non-urban
judges.

% |t was furthermore felt that, once elections weliminated, qualified lawyers who live outside thajor
metropolitan areas would have an equal opportuaigttain appellate judgeships. As a result, tha pbapplicants
would widen significantly.

8" The Beck Commission report did not address theeisé requiring regional diversity on the appellagach, nor
did Senate Bill 3 or Senate Bill 340.



Each of the approaches that has been describ&truéting that a regionally diverse
nominating commission, the Governor and the Sengitbe sensitive to the need for a
regionally diverse bench or (2) including stronggatory language pertaining to regional
diversity on the bench in the text of a constitadibamendment -- contemplates that there
will be only one statewide nominating commissiod émat the pool of prospective
applicants will come from all areas of the state.

Several rural lawmakers endorse a more aggresssedution of regional concerns, such
as that proposed in House Bill 1320, Printer's Nenitb05 (1995-1996 legislative
session). Dividing the Commonwealth into threertitg (Western, Central and Eastern)
of roughly equal population, House Bill 1320 praaidfor a designated number of judges
on each appellate court from each disffiathosen by a nominating commission whose
members resided within that particular district.

At the time it was introduced, House Bill 1320 vtlasught by many advocates of
statewide judicial appointments to hold the potdrior a breakthrough: the problems
associated with partisan elections would be eliteith@and, at the same time, the
guarantee of geographical diversity might bringhiose whose primary concern was the
lack of regional diversity on the appellate coumsleed several interviewees for the
Blueprint articulated that they could continue tipgort a plan that would "regionalize
the statewide courts" for the purposes of judigigdointment only.

Yet one interviewee recalled that some lawmakeuadcan insurmountable problem
with House Bill 1320: they did not like the distrigithin which their own county was to
be placed. No lawmaker wished to have his or hentyoco-mingled with either
Philadelphia or Allegheny County with respect @tetide judicial appointments.

Other interviewees raised additional concerns abogtafting a regional component

onto a plan of statewide judicial appointments. Sehevho philosophically believe that
"selection should be blindfolded without regard dounty of origin" oppose the idea of
dividing the state into districts, even if onlyaesure geographical diversity on the bench.

8 For the 15-member Superior Court and the nine-neer@»mmonwealth Court, seats would be allocatealqu
among the three districts: on the Superior Coatheof the three districts would be guaranteeddaeats and on the
Commonwealth Court, each of the three districtsldive guaranteed three seats.

The seven-member Supreme Court would be constrsoteéwhat differently: there would be one justioef
each of the three districts, chosen by the Goveroeon among candidates recommended by that district
nominating commission. For the remaining four seséish nominating commission would submit three emto
the Governor. The Governor would be required tcsimer regional diversity in making these "at-large"
appointments.

According to House Bill 1320, this appointive playiregion would be phased in as vacancies occtin@appellate
courts. The transition period would end when eashidt attained the requisite number of seatsawheof the three
courts.



The entire approach was also seen to invite latécudties associated with decennial
redistricting caused by population shifts as disetbby the census.

A particular handicap that troubled one intervievugethat appointive selection by region
unfairly limits the pool of eligible judicial candiates since a vast majority of lawyers live
in either Philadelphia or Pittsburgh. A plan thatuhd allow a less qualified person to
become an appellate judge simply to fulfill a regment of regional diversity is, to
some, contrary to the goal sought to be realizeddppinting (rather than electing)
judges.

One alternative suggested by one interviewee wd#/ite the state into three districts
according to already-drawn United States Distrioti€ lines. A commission established
in each district would submit several names toGbgernor and the Governor would

then appoint from among this regionally balancexligr While there would be no
guarantee that the Governor would make appointmergsvay that would result in
regionally balanced appellate courts, at leasethayuld be an assurance that judicial
candidates from all over the state were in the idensd pool. Such an approach might be
further refined by providing that the Governor @babt make two consecutive
appointments from any one region.

Although many interviewees recognized that Penmgy&/s "unique" political history
would dictate the construction of any judicial stilen reform, some expressed interest in
drawing on the experience of other states, padituivith respect to how regional
concerns had been addressed.

According to AJS? 14 of the 23 states that utilize a nominating céssian-based plan

of statewide judicial appointments initially seltobse judges on a statewide basis, five
select them on a regional basis and four selece sppellate judges on a statewide basis
and some on a regional basis. In 21 of the 23ssthere is only one statewide
nominating commission. Florida and Nebraska hapars¢e nominating commissions

for the court of last resort and for each interratelappellate distric?.

In short, it was clear from a large number of thteriviews that achieving regional
balance on the appellate courts was considered #ohigh priority concern. It may well
turn out that an appointive plan that divides ttagesinto districts will lose the support of
some, while an appointive plan that does not créiatects will lose the support of
others.

However, a significant portion of the interviewdels strongly that the problems
presented by past proposals should not impedeitiegithose proposals once again, or

8 Testimony presented at the House Judiciary Coraefiearing on House Bill 1320 by Kathleen M. Sampso
former Director of AJS' EImo B. Hunter Center Faditial Selection, August 30, 1995.

% AJS' Comparison of States Using Merit Plans fitidhand Interim Appointment of Appellate Courtdies is
attached as Appendix 4.



exploring other options regarding regionalized tsuif to do so would result in an
agreed upon plan of statewide appointive selection.

b. Racial And Ethnic Diversity. Achieving racial antheic diversity on the appellate courts
was a concern of several interviewees. Interestimiscussions related to this concern
focused primarily on how to ensure racial and etldiversity on the nominating
commission. As stated earlier in the Blueprintyds generally believed that diverse
commission members would have a heightened sdahsiiivthe need for a more broadly
representative judiciary.

However, one interviewee believed that relying ahiva@rse nominating commission to
"cure" the current underrepresentation of minaitia the statewide courts was
insufficient. This interviewee urged considerataiianguage included in House Bill 2
that would have required the nominating commissioconsider (after applicants'
gualifications) that each appellate court shoutdude "justices or judges who come

from racially and ethnically diverse backgroundsdmments to the Beck Commission
report stated that the nominating commission shbaldensitive to the demands for more
minorities on the bencH.

Several states have adopted provisions relatitigetmeed for a nominating commission
to consider a racially and ethnically diverse jimtg. For example, the Commission on
Judicial Selection in Minnesota is required to Raadyy seek out and encourage qualified
individuals, including minorities, to apply for jigial office," and to "give consideration
to ... minorities" in evaluating candidates. lorkla, although the "primary
consideration" of the nominating commission in raceending judicial applicants "shall
be merit," the commission shall also consider diversity of the state's population.”
Arizona has a similar provision regarding recomnagimhs made by the nominating
commission.

While fewer interviewees had strong opinions akem#uring racial and ethnic diversity
on the appellate bench than about the need faomabdiversity, this should not be
interpreted to suggest that the former concernd neebe addressed. It should be
expected that the issue will be raiSédnd that adequate assurances must be made that

% Senate Bill 3 and Senate Bill 340 were silentlmissue of ensuring racial and ethnic diversitytenstatewide
bench.

92 Many allege that instances of racial and ethras i the justice system will decrease given a rdiversified
judiciary. Note that the Commonwealth's 1999-2000d®t includes $400,000 to create a commissiotuttys
racial, ethnic and gender equity in the state'stcystem. That line item has been widely applaugethe
Pennsylvania and Philadelphia Bar Associationstaaddispanic Bar Association of Pennsylvania, al agother
organizations that have for years urged the creaticuch a commission.



one desired outcome of appointive selection isestide bench that better reflects the
racial and ethnic diversity of the Commonwedith.

c. Gender Diversity. With more and more women attajritatewide judgeships, not only
in Pennsylvania but across the country, it wassogprising that ensuring gender
diversity on the statewide courts was not raisethterviewees as a key concern. This is
not to imply that the interviewees felt such a geas undesirable. Rather, it appeared to
be assumed that female judicial applicants woulel & well under a nominating
commission-based plan of statewide judicial sebectis male applicant.

The sponsors of House Bill 2 did not feel similasliien that proposed constitutional
amendment was introduced in 1993. House Bill 2 ditwalve required the nominating
commission to consider (after applicants' qualifaas) that each appellate court should
include "both men and women." Comments to the Bsmkmission report stated that
the nominating commission should be sensitive ¢odémands for more qualified women
on the bencf

As with racial and ethnic diversity, several stdiagse adopted provisions relating to the
need for the nominating commission to considemiwed for female appellate judges. For
example, the Commission on Judicial Selection indsota is required to "actively seek
out and encourage qualified individuals, includimgmen, to apply for judicial office”

and to "give consideration to women" in evaluatiagdidates. Missouri's nominating
commission is also required to actively recruit vesnapplicants and "shall further take
into consideration the desirability of the bencheting the . . . gender composition of
the community."

Since issues of gender equity in the state's ®ygtem are important to, and are being
addressed by, both state and local bar associgtatiscussion of how to provide
assurances of increased representation of womémeastatewide bench is to be
expected.

4. Senate Confirmation

9 A September 1998 AJS study of methods of iniédéstion of African-American judges serving on steburts of
last resort and intermediate appellate courts @idit a higher percentage chosen through nominedimnission-
based plans of appointive selection (36%) thanaihgr selection method: gubernatorial appointmetitout a
nominating commission (24%), partisan election (1,88ther methods of selection (12%), non-partidant®n
(6%), and election by the state legislature (4%).

% A September 1998 AJS study of methods of inigdéstion of women judges serving on state courtasifresort
and intermediate appellate courts indicated a highecentage chosen through nominating commissasedh plans
of appointive selection (32%) than any other s@eanethod: gubernatorial appointment without a mating
commission (25%), partisan election (17%), nonipart election (12%), other methods of selectio®4),Gand
election by state legislature (3%).

% Senate Bill 3 and Senate Bill 340 were silenttmnissue of ensuring gender diversity on the sideetench.



There is perhaps no judicial selection issue meséng than whether, in acting on judicial
nominations, the Senate must confirm by a 2/3 @4a®rs) or majority (26 Senators) vote.
Predictably, very strong sentiments were expredseidg the interviews for the Blueprint
and, in some cases, little room for compromises Thhardly surprising given that, in the
current Pennsylvania Senate, there are 30 Repuoblarad 20 Democrats.

Those favoring majority confirmation argued thas tivas "good policy" irrespective of

which political party held a numerical edge in 8enate. Majority confirmation would
increase the chance for a candidate to be swifthfianed, and significantly reduce the odds
of delay and deadlocR. It would also reduce partisan political influermeer the judicial
selection process, in contrast to a 2/3 requirertext(in the view of majority confirmation
advocates) gives the minority party veto power dakierGovernor's appointments, often for
reasons that have nothing to do with the qualifocet of the appointees themselves.
Numerous examples were cited of both judiéiahd non-judicial gubernatorial appointments
that had been delayed or rejected because of\w®3equirement.

It is for these reasons that both the Beck Commisgport, Senate Bill 3 and House Bill 2
provided for majority Senate confirmation.

On the other hand, Senate Bill 340 called for 2@ficmation, reflecting the position of that
bill's sponsors that majority confirmation wouldlvee the Senate's role to merely "rubber
stamping" the Governor's appointees. Some of tieeviiewees reaffirmed that position,
adding further that the bi-partisan Senate supedigcted in a 2/3 vote would increase the
credibility of appointments to the statewide bench.

Many of the interviewees for the Blueprint indichtbat they could equally support a
proposed constitutional amendment with either 2/@ajority Senate confirmation. Even
those who expressed a preference for one appraaetite other made clear that the
inclusion of the less desirable approach wouldcaoise them to oppose a bill.

For certain other interviewees, however, the une@®enate confirmation requirement
would almost certainly be, and in some cases wbe)d "dealbreaker.”

A strong majority of the interviewees found it higklisturbing that the issue of Senate
confirmation would be so divisive as to jeopardize prospects for statewide judicial
appointments. It was conceded that perhaps thepmsyible "compromise” lay in a creative
"hybrid" solution.

One possibility is to require 2/3 confirmation toe first three names submitted by the
Governor to the Senate, and majority confirmatimntifie final two names. It is unlikely that

% Each state that includes legislative confirmatsrpart of a nominating commission-based planatésiide
judicial appointments provides for confirmation tmgjority vote. Majority confirmation by the Unitedtates Senate
is required for federal court nominees.

" Currently, Senate confirmation by a 2/3 vote isstitutionally required for gubernatorial nomingesill interim
judicial vacancies. Pennsylvania Constitution, é\etiV, section 13(b).



all five nominees would be rejected and, therefatdéeast one of the highly qualified
nominees whose names had been submitted by thenatimg commission to the Governor
would become a statewide judge.

Another possibility that might be considered isidate-of-the road-alternative: a 60%
confirmation (30 votes).

In sum, most (although certainly not all) of thesnviewees were willing to consider
whatever Senate confirmation provision would brhgut reform. To be sure, this view was
predominately held by persons who would not be lvaddirectly in the confirmation
process. Those whose involvement would be moretdireertain lawmakers and their staffs
-- appeared to be far less willing at this junctiargield their respective positions.

Whether or not positions on Senate confirmationtmasoftened is likely to be a primary, if
not the primary, focus of any discussions on hgvaa for statewide judicial appointments
might be constructed. Significantly, everyone imigwed for the Blueprint -- including those
who presently hold firm viewpoints on the issuesehate confirmation -- agreed that those
discussions were well worth pursuing.

Avoiding Senate Gridlock

Irrespective of whether a majority or 2/3 votedguired for Senate confirmation, an
additional inquiry raised during several intervielwsthe Blueprint was whether the state
Constitution might also contain a mechanism fowueng that at least one of the nominees
recommended by the nominating commission is cosifittoy the Senate to the appellate
bench. This triggered conflicting notions of how"anti-gridlock" provision might be
constructed, or whether even considering such égiom was politically feasible.

One interviewee predicted that it would be diffidal garner support among lawmakers for
any anti-gridlock provision. In that intervieweeperience, "legislators don't easily accept
procedures they are unfamiliar with." Another intewee offered a philosophical caution:
"What one person views as [gridlock] might be arotierson's idea of having checks and
balances.”

Others rejected as baseless the fear of a proldngmksse in the Senate with respect to
confirming judicial nominations. Unlike the curresytstem of filling interim judicial
vacancies -- where at the very latest a vacandybeipermanently filled in the next judicial
election -- there would be no incentive to stalhimappointive system.

That lawmakers are likely to resist provisions dgesi to avoid undue Senate delay in the
appointment of statewide judges did not deter niatgyviewees from urging that the issue
nonetheless be "put on the bargaining table.” Atsfime time, it was understood that crafting
the appropriate constitutional language would Ifiicdit given the absence of comparable
provisions for avoiding Senate gridlock in othesras.

The Beck Commission did not address the issue ahérgridlock provision, nor did Senate
Bill 3 or Senate Bill 340. House Bill 2, howeveontained a provision that would have



allowed the Governor to make a judicial appointmabsent Senate confirmation, in the
event three nominees were rejected by the Semetieat instance, the Governor could
appoint any of the nominees on the nhominating casioin's list of five nominees, whether
or not that person had been previously rejectetthéysenate.

Several interviewees reacted to House Bill 2 whtteé major concerns: (1) that the Governor
should not be given the direct power of appointmewen if only to break a deadlock, (2)
that the Governor should not be permitted to agpigone who had previously been
rejected by the Senate, and (3) that, in any etleatSenate would be unwilling to cede any
power in the confirmation process to the Governor.

One interviewee offered a possible "anti-gridlopkdvision that did not involve the
Governor: if the Senate were to reject all but ohthe nominees, the final nominee would be
automatically deemed confirmed without Senate acti@t another interviewee rejected the
notion of "automatic confirmation without Senaté@c."

Two other anti-gridlock possibilities were propogbkdt would allow the Senate to have the
"final word" on judicial appointments. Assuming aiminees are rejected by the Senate,
either (1) the Senate might re-vote on each nonfinesphabetical order), with the first
nominee to receive a majority vote deemed confirmed?2) a joint House-Senate conference
committee might select a nominee, either by a 2f8ajority vote.

At least one interviewee spoke strongly against@ag that would permit the re-
consideration of nominees previously rejected leySknate. Senate Bill 340 addressed this
issue by precluding for a period of one year thmneination by the Governor to the same
court of a candidate who had been rejected by ¢énat8.

In sum, there was a belief evident in interviewstfe Blueprint that the public needed to be
reassured that judicial appointments would notlgstgin the Senate. This concern has been
fueled in part by the Pennsylvania Senate's pastion on several nominees to fill interim
judicial vacancies, and also by similar delaysh®y Wnited States Senate in acting on federal
judicial nominees.

At the same time, no one who favored the inclusioan anti-gridlock provision had a clear
picture of how such a provision might be constrdcte

Of all the different components about which thenmain differences of opinion, the
importance of an anti-gridlock provision appear@the relatively minor. Should agreement
be reached on other controversial features of m @iatatewide judicial appointments, it is
clear that the absence of an anti-gridlock provisidl not "kill the bill."

Initial Term In Office

Currently, Pennsylvania's statewide judges semvarfanitial ten-year term in office, after
which they may choose to seek another ten-year bgrfiing for retention. When the
Committee of Seventy's Judicial Governance Studynsbeased in 1983, it was reported that
most of the interviewees favored retaining theytear term. A minority of interviewees for



that report preferred life tenure as is providediiche United States Constitution for federal
judges.

During PMC's interviews for the Blueprint, only oimterviewee expressed support for
lifetime judicial appointments: "[J]udges, who lretcourse of enforcing the Bill of Rights
must often favor the interests of minorities, neete insulated from the election process."

The same interviewee nonetheless acknowledgedihieg impossibility within
Pennsylvania of life tenure ever securing legigtatipproval. A reason for this expressed by
another interviewee is that it would only encourpgiges to become even more actively
involved in what is the province of the legislature

The question of the length of an initial term ificé did not appear to be of major concern
for most interviewees. However, one intervieweetfet a plan of statewide judicial
appointments might be more palatable to the pwtilic a significantly reduced initial term.

According to AJS, the initial terms in office fardges on courts of last resort vary greatly
from state to stat& ranging from one to fourteen yedrsSix states have alternate
provisions: Rhode Island provides its highest ciudtjes with life tenure, while their
counterparts in Massachusetts and New Hampshiresarag until age 70. Tenure for judges
of the court of last resort in Maryland is untiethirst general election following the
expiration of one year from the date of the ocauwresof the vacancy, and initial terms for the
same judges in New Mexico and Tennessee lastthatitext general electidff

Four-year initial terms were recommended by thekBeemmission, Senate Bill 340 and
Senate Bill 3. House Bill 2 favored a ten-yeariahiterm.

In sum, in light of the varying possibilities comaimg initial (and possibly post-retention)
judicial tenure, it is likely that these questianl be a subject for debate in discussions
about an appointive plan of statewide judicial stda.

E. Philosophical Objections To Appointing Statewiddges: Unresolvable Issues

% Note that these statistics apply to initial tewhsffice only. However, in constructing a plan of statewide giai
appointments, thought must be given to the lengdubsequent terms as well. In most states, subséterms are
for the same length as initial terms. In otherestahowever, subsequent terms are longer. In ladfan example,
all statewide judges are appointed for a two-yeiial term, followed by a ten-year term upon reiem Statewide
judges in New Jersey are appointed by the Govdrutnject to Senate confirmation) for an initial eewear term,
after which they may serve until age seventy ippganted by the Governor (again, subject to Secatdirmation).
The Beck Commission, Senate Bill 3, Senate Bill 346 House Bill 2 all provided for ten-year subsatguerms in
office following retention.

% One state (14 years), four states (12 years)nsstates (10 years), seven states (eight yearms)states (seven
years), ten states (six years), four states (tywaes), three states (two years), six states (eagy

190 \ith respect to setting the initial terms of offidt did not appear to be significant whetherrtethod of initial
judicial selection was by appointment or election.



Throughout the previous section (l11.D), PMC hasmipted to frame the issues of statewide
judicial appointments about which differences ahagn remain. To the extent that some found
certain issues to be unresolvable, we have salstate

However, among the vast majority of intervieweeasissue was considered untouchable. Instead
PMC discovered a great willingness to compromisdguences in order to achieve what was
overwhelmingly seen to be a higher goal. More thiaa interviewee stated that: "Virtually any
system is better than what we have."

Clearly there are many individuals, some of whomenaterviewed for the Blueprint, that do not
share this view. For those who are philosophicaigosed to the entire concept of appointing
members of the judiciary, any form of appointivéesgon would be unacceptable.

Various reasons were put forth in opposition tocipiive selection. A concern expressed by one
interviewee who prefers to "trust the voters" istthhominating commission members will just
be hand-picked by politicians and accountable ¢ontifior the choices they make."

Another interviewee expressed reluctance to "disecchise voters from the decision making
process" in favor of an appointive system that \@dehd to nominees selected by "an elite few"
and for reasons of "political patronage.”

The notion that voters have a fundamental riglthtmose judges and should not be
"disenfranchised" goes to the heart of the judisgéction debate itself. Theoretically, individual
provisions within a plan of judicial appointmentndoe altered to respond to specific concerns
(for example, the selection and composition ofrthminating commission can be made "less
political"). Yet no amount of persuasion is sucédssith those who firmly subscribe to the
belief that choosing judges should rest with theptes'®*

It has been suggested that opposition to appoisgiection lasts only so long as the judicial
elections are seen as advantageous to the intefdbts opponents. Thus if favored candidates
win, the system by which they were selected isédudf favored candidates lose, on the other
hand, there may be a greater inclination to consitlernative methods of selection. That success
rate at the polls in any way dictates one's viewgudicial selection was disputed by one
interviewee who favors judicial elections becaumssytafford citizens "the right to advocate."

Based on the interviews for the Blueprint, as waslPMC's own experience, it is clear that efforts
to convert those unalterably opposed to judicigloaptments would be misdirected. It may well
be that certain individuals and organizations ddtline to participate in discussions.

That a nominating commission-based plan of stateyuidicial appointments will never be
unanimously embraced should not, however, impefbetefdirected towards its achievement. It

191 proponents of appointive selection have challerigedssertion of the voters' "right" to choosegpsiby
pointing out that no such "right" exists in the téwi States Constitution. It is furthermore arguet such a "right"
has in any event been rendered meaningless givemvbelming evidence that most voters lack any kedgé of
the respective candidates' qualifications.



is always to be remembered that, ultimately, itpgo the people in a referendum vote to decide
whether or not they wish to replace the currentesgsin the nearly unanimous view of persons
interviewed for the Blueprint, the people desehad thoice.



V. REFORMING PARTISAN STATEWIDE JUDICIAL ELECTIONS

A.

B.

Introduction

As stated earlier, virtually every individual andjanization interviewed for the Blueprint
concurred that the current system of selectingstde judges is flawed. Few argued for
retaining the status quo.

Yet opinions differed widely on whether or not nefiing partisan judicial elections short of
replacing them was a viable option. The interviegugealed three prevailing schools of thought:

Focus only on achieving a constitutional amendrtieattwould replace statewide
judicial elections with an appointive process. Arigg short of this would be akin to
treating the symptoms of a fatal disease rather thi@ing the disease itself. Efforts
directed towards "reforming" elections would furtihere have the practical political
effect of undercutting any momentum for an appeesystem.

Support a proposed constitutional amendment thatdweplace statewide judicial
elections with an appointive process. Until su¢hme as an appointive process can be
achieved, support more swiftly implemented measto@sprove the elective system.

Maintain statewide judicial elections and suppoetsures to improve the elective system.

Since most of the interviewees for the Blueprithei already support an appointive system for
statewide judges, or at least were willing to cdesian appointive system, discussions focused
primarily on how such a system might be construdbrding most of the interviews, PMC did
not seek comment on reforms of the elective proaglssre such comment was received, it was
largely unsolicited. That said, however, no reporjudicial selection would be complete without
a brief analysis of the most frequently proposddrmas of judicial elections.

Proposed Reforms Of The Election Process
1. Regional Elections

As indicated in the earlier section, "Milestoneghforts To Change The Judicial Selection
Process (1969-present),” proposals to divide thie $hto judicial districts, and to elect
appellate court judges from within each districg imtroduced in virtually every session of
the General Assembly?

The primary purpose behind holding "regional" élets is to guarantee geographical
diversity on the statewide courts -- a primary @nof many rural and suburban lawmakers
-- while at the same time preserving the judiciatton process. Proponents of regional

192 Robert B. Surrick, who has run unsuccessfully sghtémes for an appellate judgeship, also prométedional
elections" as the central platform of his campaidwzording to Mr. Surrick, the "Surrick plan" -+ich calls for
dividing the state into seven districts of equabylation for purposes of statewide judicial electiowas endorsed
by at least twelve daily newspapers across Penasidy



elections also cite the increased likelihood ofritisvoters (as opposed to statewide voters)
being familiar, or becoming familiar, with candidatseeking judgeships.

Some of the objections to engrafting a regional moment onto an appointive plan of
statewide judicial selection have also been ramgéu respect to regional elections: (1)
lawmakers are likely to be displeased with theargiithin which their particular county is
placed, and (2) decennial redistricting as a redfytbpulation shifts disclosed by the census
may prove to be problematic. A concern has also kepressed that judges who sit on
statewide courts should not "represent” one regi@n any other, but rather should protect
the rights of citizens in each and every countPefnsylvania.

Several interviewees noted that regional electitng the potential of creating an even
worse judicial selection system. All the problemssaxiated with fundraising would continue.
In fact, the pressure on lawyers to contribute, thedpotential conflict of interest for judges,
will be that much greater when the election takasgwithin the smaller districts where
contributors have personal ties to the candidéeseover, the strong political connections
that often ensure elections would be more likelthiesmaller districts, thereby lessening the
chance of winning judgeships for persons lackintharonnections.

It is furthermore likely that minority groups woutghpose regional elections as detrimental to
achieving diversity on the courts, considering thast racial minorities live primarily in
only two areas of the state.

In 1989, the Pennsylvania House passed a regitedions amendment that was appended
to a proposed constitutional amendment revampiagutiicial disciplinary system. The
regional elections amendment was later removed thenjudicial discipline constitutional
amendment. In 1990, a constitutional amendmenteigional elections of appellate judges
was defeated in the Senate. No action has been bgkeither the Senate or House on any
subsequent regional elections proposal.

Lifting The "Gag Rule"

Canon 7 (B)(1)(c) of the Code of Judicial Condugiressly forbids a candidate for judicial
office from "announcing his views on disputed legapolitical issues." Proposed
constitutional amendments to lift this so-calleddgule" are introduced in virtually every
session of the General Assembly.

One interviewee who favors maintaining statewidbdgial elections strongly believes that
candidates should be free to discuss their philaisspon various issues -- such as, for
example, the death penalty -- as long as they tlondizate how they might rule on
individual cases before them. Lifting the "gag rubcording to this interviewee, would
improve elections by providing voters more inforimatupon which to base their vote.

Also on record in support of lifting the "gag rula'e the Pennsylvania Trial Lawyers
Association and the Pennsylvania Pro-Life Fedenatioc. Another longtime supporter -- the
American Civil Liberties Union (ACLU) of Pennsylvian- represented attorney and former



judicial candidate Samuel C. Stretton in his 1984ugccessful challenge to Canon 7 (B)(1)(c)
before the United States Third Circuit Court of Apfs.

Yet a majority of interviewees expressed a contiegih to attract votes, judicial candidates
would feel pressured to respond to the wishespafliical majority or particularly vocal
single issue constituencies.

Some emphasized that judges differ from other ciates for elective office, hence
necessitating a limit on what they should be pdedito say on the campaign trail. It was felt
that voters should know where gubernatorial, etk or mayoral hopefuls stand on
controversial issues and have a right to expett timee elected, they will create and
implement policy reflecting their positions. Théeof judges, however, is to resolve
disputes based solely on the law and evidencet torgatisfy any commitment made or
personal view expressed during their campaigns.

A similar observation was made by the Third Cir€aiurt of Appeals in its resounding
rejection of Samuel Stretton's challenge: "If jualicandidates during a campaign prejudge
cases that later come before them, the conceptpdrtial justice becomes a mockery."

Both the Pennsylvania and Philadelphia Bar Assiotiathave adopted positions in
opposition to lifting the "gag rule.”

Legislative efforts to lift Pennsylvania's "gagetibn judicial candidates have been
unsuccessful. The last time the issue was actuatBd on was in 1994 when the Senate
Judiciary Committee considered -- and rejectedproposed constitutional amendment
(Senate Bill 1286, Printer's Number 1574).

Other states have also grappled with the permess$ibitations of candidates' speech. In
Washington, a provision identical to Pennsylvan@asion 7 was revised in 1995 to prohibit
judicial candidates only from making statements #pgear to commit them on
"controversies or issues that are likely to confereethe court® In an advisory opinion
issued in August 1998, Idaho's Judicial Counciégduhat judicial candidates cannot respond
to surveys on issues such as abortion, capitasporént or gun control.

Caps On Judicial Campaign Contributions

In March 1998, a Special Commission To Limit Cangpaexpenditures ("Special
Commission") that had been appointed by the Pewasid Supreme Court issued a refért

193 This is consistent with the provision recommenitetthe ABA's Model Code of Judicial Conduct Canon
5.A.(3)(d)(ii).

104 As of July 1999, the Special Commission's repa@s Weing studied by an Ad Hoc Committee of theclabli
Council of Pennsylvania.



recommending, among other things, that the Cowp#i -- in its Code of Judicial Conduct
-- limitations on judicial campaign contributiotf§.

After conducting public hearings across the sthe Special Commission reported that
"Pennsylvanians believe that the judicial elecsgstem should be reformed, particularly
with respect to contributions." Special Commisdraport, page 6. The Commission also
cited the findings of a statewide voter poll thapproximately two-thirds of Pennsylvania
voters believe that limits on judicial campaign tdrutions will improve the honesty and
integrity of judicial elections." Id. at page 15.

The idea that judicial campaign contributions stddaé limited is not novel. Legislation to
cap contributions -- both pertaining to all candiésafor elective offic®” and pertaining only
to judicial candidaté$® -- has been introduced in the General Assembéaih of the last
several legislative sessiolfs. Despite increased national attention to the is§wampaign
finance reform generally, no proposed legislatiaa progressed in Harrisburg.

One interviewee believed that caps on campaigrriboitipns would "obviously mitigate
against the influence of money and, therefore, ditwal an improvement.” To that
interviewee, "the position of the judiciary todayfar too precarious to risk [the] strategy" of
waiting for the more distant possibility of an oatbrestructure of the judicial selection
systen.'°

195 its report, the Special Commission expliciilyited its recommendations to actions that couldibeertaken
by the Supreme Court rather than by the stateléggie. It should be noted, however, that separateapart from
the actual merits of individual recommendationthisissue of whether reforming judicial electiogsvithin the
jurisdiction of the Supreme Court or instead tlaestegislature. That discussion is far beyondstiape of this
Blueprint

19t was recommended that contributions be limite&1,000 per individual and $5,000 per legal erftity
statewide races, and $500 per individual and $2p&00egal entity for common pleas races.

197 For example, Senate Bill 494, Printer's Number G0Boduced in the 1999-2000 session) proposechding
the Pennsylvania Election Code to limit contribntdo all candidates for statewide elective offigandividuals,
political action committees, and candidates ani #pouses. Note that different contribution lirtidas apply to
statewide judicial candidates than to other cartd&léor statewide elective office.

1% For example, Senate Bill 1002, Printer's NumbéHi(introduced in the 1995-1996 session) proposeehding
the Pennsylvania Election Code to limit contribodo judicial campaigns from attorneys, law firamgl political
action committees composed of or acting on belfaftorneys.

199 Federal election laws cap contributions to caréisléor public office. Many states do so as welt)uding for
judicial candidates. Such limitations wengheld as constitutional by the United States Supr€ourt inBuckley v.
Valeq 424 U.S. 1 (1976).

10 A similar view was taken by the American Bar Asation (ABA) Task Force On Lawyers' Political
Contributions in its July 1998 Report recommendtmaf the ABA's Model Code of Judicial Conduct besaded to
limit contributions to judicial candidates from im@luals, law firms, political action committeesycapolitical
parties.



By contrast, several interviewees believed thatiakting partisan statewide judicial
elections altogether is the only solution to remguyproblems of increasingly costly
campaigns and the potential of undue influence osadidates by contributors.

Other interviewees, although recognizing that abatron limitations would keep down the
costs of statewide elections and might mitigatepibtential for undue influence (actual or
perceived), cited additional flaws of limiting juitl campaign contribution's?

Candidates able to bankroll their own campaignslevbave an enormous advantage
over less affluent opponents.

Candidates who, because of their high name redgogniieeded less money to woo the
electorate would have an enormous advantage cs&réeognizable opponents.

A "fundraising frenzy" would ensue as contributlonitations force candidates to seek
out an increased number of contributors.

Contribution limitations have no bearing on thdlmal of candidates running for judicial
office.

4. Caps On Judicial Campaign Spending

A second recommendation made by the Special Coriunigss for the Pennsylvania
Supreme Court to amend the Code of Judicial Cortduanit judicial campaign spending?
Even those interviewees for the Blueprint who caulgport certain election reforms (either
as "interim measures" until the enactment of aroapipe system for statewide judges or as
what they considered to be meaningful solutiorsotoe of the problems of judicial
elections) were unwilling to advocate for this patar proposal.

In its report, the Special Commission concededékpéenditure limitations have "two major
impediments.” Special Commission Report, pages. 9,18

The first impediment is the United States Supremerts decision in Buckley v. Valeo,
which bars as violative of the First Amendment Aimjtations on what candidates for
elective office may spend® The Special Commission expressed its hope teaStipreme
Court would either revisit and overrule Buckleyabithe very least distinguish its holding as
applied to state candidates for judicial offtéé.

11 The PBA's House of Delegates passed a resolutiopposition to this concept in October 1994.

1121t was recommended that expenditures be limitedlltanillion for Supreme Court candidates, $500,200
Superior and Commonwealth Court candidates, an@,826 for Common Pleas Court candidates.

13 The issue of the constitutionality of spendingiiinin Buckley v. Valeinvolved federal legislation governing the
campaigns of federal election candidates.

114 presumably this hope has now been dashed. In #898hio Supreme Court enacted -- through its @dde
Judicial Conduct -- limitations on judicial campaigxpenditures. An injunction barring the impogitif those



The second impediment is the likelihood of increlsgending by third parties -- such as
political party organizations and special inteiggsiups -- on behalf of, but unaffiliated with,
judicial candidates. As the Special Commission eded, this was precisely what occurred
in Ohio following that state's adoption of spendiags in its Code of Judicial Conddtt.

Other interviewees raised additional concerns abapping campaign expenditures:

Just as candidates with high name recognition teegise less money, so too do
they need to spend less money to become knowrain ag the detriment of less
recognizable candidates.

Expenditure limitations have no bearing on thebgalof candidates running for
judicial office.

5. Public Financing Of Judicial Campaigns

In a recommendation made separate from its Repainet Pennsylvania Supreme Court, the
Special Commission urged the Pennsylvania Genexs¢wibly to enact a plan that would
provide public funding for candidates seeking jialioffice**® Such a plan was found by a
poll commissioned by the Special Commission to Haubstantial popular support.”

Several interviewees were intrigued by a publiaiing proposal for several reasons: (1) the
availability of public funds would expand the padlqualified candidates willing to seek
judgeships, (2) public funding would promote théependence of the judiciary by
decreasing a candidate's dependence on contribdtmm potential litigants, and (3) public
funding, when coupled with expenditure limits, wibkleep down the costs of statewide
campaigns?’

limitations, based oBuckleyrelated challenges to their enactment by judicéaldidates, was imposed by the
United States District Court and subsequently neaéfd by the Sixth Circuit Court of Appeals. Thguimction was
left standing in January 1999 by the United St&twgreme Court's refusal to hear the appeal brdugtite state of
Ohio. Note that the ABA Task Force On Lawyers' il Contributions opted not to address the issfuzapping
campaign expenditures in its July 1998 report duté¢ pendency of the Ohio litigation.

15 Two antidotes to increased third party spendingevegfered by the Special Commission: (1) uncoatsist
recusal at the option of an opponent whenever gdawar a litigant has exceeded the mandatory dmstidn limits,
such limits to include donations said lawyer dgéint has directed to third parties dedicated dingithe
candidate's election campaign, and (2) subjectirgjtorney discipline any lawyer who knowingly atfgs to
circumvent the contribution limits, again such lisnio include any donations to third parties. Sithase measures
do not constitute "election reforms," further dission of their merits is beyond the scope ofBheeprint

1% The ABA Task Force On Lawyers' Political Contributalso urged public funding of judicial candidate its
July 1998 report.

117 According to the United States Supreme CouRukley v. Valegit is constitutionally permissible to impose
expenditure limitations on candidates who acceptipeampaign funding.



However, public funding was seen to have certaawbacks: (1) the availability of public
funding might inspire less qualified lawyers torttv their hat in the ring" at the taxpayers'
expense, (2) since candidates' participation cammoequired, many candidates will reject
public money if they have easy access to spedialgst contributions or are financially well-
off, and (3) a significant amount of private dodlatill must be raised in order to qualify for
public funding.

An additional concern is the source of public furdse option is voluntary contributions
from taxpayers. However, according to a recentlartn the Philadelphia Daily News (April
15, 1999), only 12.9% of the nation's taxpayersgiesed $3 on their 1995 federal income
tax returns to pay for presidential election coassppposed to 14.5% in 1993. Interestingly,
in 1993, Montana repealed legislation providingoyer check-offs for political candidates
(including appellate court candidates selectedutlfincstatewide non-partisan elections) after
determining that administrative costs outweighegdftmding generated.

Another option is to provide state general funcereies to candidates who pledge not to raise
and spend other moneys during their campaigns pohtcal parties would also have to
pledge to refrain from making "soft money" expeundis on behalf of the candidates.

A third option is to have the pool of money avaliéatn candidates drawn from more than one
source. In November 1998, voters in Arizona and9delusetts approved measures to
provide public financing (beginning in the year RG@ections) to candidates who agree to
limit individual contributions and overall spendifg Arizona, campaign money is to be
raised from fees on lobbyists, a surcharge on dmes$, and voluntary taxpayer
contributions. Voluntary taxpayer check-offs arstisidize the pool of public funds in
Massachusetts, supplemented by appropriationstherstate legislature®

Neither the Arizona nor Massachusetts public fugdichemes apply to statewide judges
since both states select those judges through @atng commission-based appointive
process. In Wisconsin, however, candidates forgesif the state Supreme Court (selected
through non-partisan elections) are eligible fobljpufunding*® and, as a condition for the
acceptance of such funding, may be subject to cemgxpenditure limitations. If a
Supreme Court candidate does not accept publiarigndpponents who have accepted such
funding are freed from abiding by applicable cdnition and expenditure limitations.
Candidates running for judicial office in North Glina (a partisan election state) are also
eligible for public funds that are funneled to thémough the political parties (which receive
money from taxpayer contributors). According to AdStribution of the funds is made at the
discretion of the political parties and legislatsandidates are the most likely recipients.

18 Note that the Massachusetts proposal requireslagigie enactment.

119 candidates for other levels of Wisconsin's judicire ineligible for public funding.



Public funding proposals directed in some instanced! candidates for elective office
(including judicial candidate¥f and in other instances to judicial candidateseifdhave
failed to progress in the Pennsylvania General igbe

6. Other Election Reforms

There are numerous other reforms of the statewidieipl election process that have been
recommended over the last decade. Since nones# teéorms has ever sparked as much
interest or debate as those discussed in SectigB1MB5) of the Blueprint, PMC will forgo
any comprehensive discussion here. A listing oéoteforms is nonetheless helpful in
providing a more complete picture of how the curgocess might be affectéd.

Reforming the Statewide Judicial Election Ballatate ballot position, eliminate
county designation from the primary ballot, allomss-filing, and disallow straight-
party voting for judicial candidates.

Increasing Voter Familiarity with Statewide Judictandidates: publication of voter
pamphlet containing information about judicial calades, conduct and disseminate
judicial performance evaluations, undertake pudtincational programs to inform
the voters of the importance of the judicial offaned the qualifications of those
seeking judgeships, encourage increased mediaagwesef judicial races, and urge
television and radio networks to provide afforddireadcast time for candidates.

Regulating Statewide Judicial Campaign Activitycanporate fair campaign
advertising guidelines within the Code of Judi€ainduct, strengthen campaign
contribution reporting and disclosure requiremeotsnputerize campaign reports,
and assure timely enforcement of judicial electigiorm measures by the Judicial
Conduct Board and Court of Judicial Discipline.

Strengthening Statewide Judicial Candidates' Quatibns: require a minimum
number of years in legal practice.

120 For example, Senate Bill 494, Printer's Number G08oduced in the 1999-2000 session) called fdlio
funding of candidates for Governor, Lieutenant Goge, Attorney General, Auditor General, State Etear and
statewide judges with a pool of money to be deriveth taxpayer check-offs.

121 Eor example, Senate Bill 1001, Printer's Numbe0i(introduced in the 1995-1996 session) and H@ilse
2873, Printer's Number 4064 (introduced in the 192934 session) called for public funding of statdjudicial
races with a pool of money to be derived from tyepaheck-offs.

122 A variety of sources were used in researchingdhewing list: The Beck Commission repoRgeport Of The
Special Commission To Limit Campaign Expenditukésthias, Sara,Electing Justice: A Handbook of Judicial
Election Reform$ American Judicature Society, 199udicial Selection Governance Stu@ommittee of
Seventy, 1983; and reference to judicial electaform proposals introduced in the Pennsylvania &é¢ne
Assembly. PMC recognizes that other proposed refanay have been inadvertently omitted.



CONCLUSION

In looking ahead, the question is not whether thtgewide judicial selection process should be reéat,
but rather how it should be. In an overwhelmingargyj of interviews conducted for the Blueprint, EM
found a strong willingness to participate in distass directed towards replacing partisan electans
statewide judges with a system of selection byrainating commission, followed by gubernatorial
appointment and Senate confirmation.

On many of the individual components of such aesyisthere is consensus, or at least near-consensus.
On other components, differences of opinion remé@t.PMC is convinced that virtually all of these
differences are surmountable, and that agreemertteacached.

We, therefore, urge the commencement of discussibtie earliest possible opportunity. If the Bluep
serves as a springboard for such discussions,saadjaide to bringing the issues into clearer foPWC
will have accomplished our objective.
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APPENDIX 1
LIST OF INTERVIEWEES

Interviews were conducted either in person or elaghone
by Lynn A. Marks and Ellen Mattleman Kaplan.

Seth Andersen, Director, EImo B. Hunter Citizensi€efor Judicial Selection of the American
Judicature Society

Dr. John E. Baughman, Chief Lobbyist, Pennsylv&iate Education Association (PSEA)

The Honorable Phyllis W. Beck, Senior Judge, SapéZourt of PA; Chair, Pennsylvania
Judicial Reform Commission

Mary Beliveau, Legislative Director, Pennsylvani@{Rife Federation, Inc.

Thomas R. Bond, Esq., President, Pennsylvania Beflstitute

Julie C. Cheng, Esq., President, Asian AmericanAaociation of the Delaware Valley
The Honorable Daniel F. Clark, State Representative

William Cook, Executive Director, Pennsylvanians Edfective Government

The Honorable H. William DeWeese, House Minorityater

Murray Dickman, President, Pennsylvania Maufacgir&ssociation

Michael P. Edmiston, Esq., Counsel to House Migdrgader

The Honorable Dwight Evans, State Representative

The Honorable D. Michael Fisher, Attorney Genefdennsylvania

Larry Frankel, Esq., Executive Director, AmericanillLiberties Union of Pennsylvania
The Honorable Vincent J. Fumo, State Senator

The Honorable Thomas P. Gannon, State Represent@thair, House Judiciary Committee

William M. George, President and Richard W. Blooguale, Secretary Treasurer, Pennsylvania
AFL-CIO

William Gonzalez, Esq., Hispanic Bar AssociatiorPehnnsylvania
The Honorable Stewart J. Greenleaf, State Sen@taiy, Senate Judiciary Committee

Ellen T. Greenlee, Esqg., Chief Public Defender,ddder Association of Philadelphia



The Honorable Robert C. Jubelirer, Senate PresklenTempore
Barry Kauffman, Executive Director, Common Caus®ehnsylvania
Stephen C. MacNett, Esg., General Counsel, Seregialiicans

Dr. G. Terry Madonna, Director, Center for Politansd Public Affairs, Professor of Political
Science, Millersville University

The Honorable Kathy M. Manderino, State Represemtat
Michael McCarthy, Esq., Executive Director, Penmagia Business Roundtable
The Honorable Robert J. Mellow, Senate Minority dea

Leslie Anne Miller, Esq., President* and Louis Neti] Esq., President-Elect,* Pennsylvania Bar
Association

J. Whyatt Mondesire, President, Philadelphia Naliéssociation for the Advancement of
Colored People

James R. Mundy, Esq., Former President, Pennsy\&ani Association; Former President,
Pennsylvania Trial Lawyers Association; Chair, $gpeCommission to Limit Campaign
Expenditures

Henry Nicholas, President, District 1199C Natiodaion of Hospital and Health Care
Employees, AFSCME

Alan Novak, Esq., Chairman, Republican State Conait

Mark Phenicie, Legislative Counsel and Stewartideiberg, Esq., President,* Pennsylvania
Trial Lawyers Association; Gerald A. McHugh, Jrsdg, President,* Philadelphia Trial Lawyers
Association

The Honorable Jeffrey E. Piccola, State Senator
Winifred Peirce, Judicial Specialist, League of WaanVoters of Pennsylvania
The Honorable Edward G. Rendell, Mayor of Philati&p

Fred A. Sembach, Vice President of Government Adffand James D. Welty, Director,
Government Affairs, Pennsylvania Chamber of Busireesd Industry

Kenneth Shear, Executive Director, Philadelphia Bssociation

Richard D. Spiegelman, Esq., Chief Counsel andfGiiStaff to Auditor General Robert P.
Casey, Jr.



Robert B. Surrick, Esq., Former Appellate Court didate

Gary Tennis, Esq., Chief, Legislation Unit of theilRdelphia District Attorney's Office;
Legislative Liaison for the Pennsylvania Distridit@ney's Association

Frederick L. Voigt, Esq., Executive Director, Contte¢ of Seventy
Gregory Williams, Esq., President, The BarristAssociation of Philadelphia, Inc.

Deborah R. Willig, Esqg., Partner, Willig, Willianasd Davidson; Former Chancellor,
Philadelphia Bar Association; union attorney



APPENDIX 2A

METHODS OF STATE JUDICIAL SELECTION

Courts of Last Resort

Merit Selection through Nominating Commission: 2dtes and
the District of Columbia

Gubernatorial Appointment: 4 states

Legislative Appointment: 1 state

Nonpartisan Election: 13 states

Partisan Election: 8 states

Intermediate Appellate Courts

Merit Selection through Nominating Commission: 1&tas
Gubernatorial Appointment: 2 states

Legislative Appointment: 1 state

Nonpartisan Election: 10 states

Partisan Election: 7 states

Trial Courts of General Jurisdiction

Merit Selection through Nominating Commission: i&es and
the District of Columbia

Merit Selection through Nominating Commission/Psati
elections: 3 states

Merit Selection through Nominating Commission/Nortigan
elections: 1 state

Gubernatorial Appointment: 3 states

Gubernatorial Appointment/Nonpartisan electionstdte
Legislative Appointment: 1 state

Nonpartisan elections: 16 states

Partisan elections: 10 states

NOTE: These charts summarize statistics pertaining thoads of initial judicial
selection current as of July 1997, as reportechbymerican Judicature Society
(AJS).



APPENDIX 2B

METHODS OF JUDICIAL SELECTION FOR INITIAL FULL TERM  S: COURTS
OF LAST RESORT, INTERMEDIATE APPELLATE COURTS AND T RIAL
COURTS OF GENERAL JURISDICTION

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
D.C.

Florida
Georgia
Hawaii
Idaho
lllinois
Indiana
lowa
Kansas
Kentucky
Louisiana®
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York

Courts of
Last Resort

P
MS/NC
MS/NC
P
G
MS/NC
MS/NC
MS/NC
MS/NC
MS/NC
NP
MS/NC
NP

MS/NC
MS/NC

MS/NC
NP

MS/NC
MS/NC
NP
NP
NP
MS/NC
NP
MS/NC
NP

MS/NC
MS/NC

Intermediate
Appellate Courts

P
MS/NC
MS/NC

MS/NC
MS/NC
MS/NC

P
MS/NC
MS/NC;N#
P
G:NF2
MS/NC
MS/NC
MS/NC
MS/NC
NP
NP
MS/NC
NP
p
MS/NC:£
MS/NC
MS/NC#
NP
P
G
MS/NC
MS/NC
NP
NP
NP
MS/NC:£
NP
MS/NC
NP
G
G
MS/NC

Trial Courts of
General Jurisdiction

Key

MS/NC = Merit Selection
through Nominating
Commission

G = Gubernatorial
Appointment without
Nominating Commission

L = Legislative
Appointment without
Nominating Commission

NP = Nonpartisan
Election

P = Partisan Election



Courts of Intermediate Trial Courts of Key
Last Resort |Appellate Courts  |General Jurisdiction
North Carolina P P P
North Dakota NP NP
Ohio NP NP NP
Oklahoma MS/NC MS/NC NP
Oregon NP NP NP
Pennsylvania P P P
Rhode Island MS/NC MS/NC
South Carolina MS/NC MS/NC MS/NC
MS/NC = Merit Selection
South Dakota MS/NC --- NP through Nominating
Tennessee MS/NC MS/NC P Commission
Texas P P P
Utah MS/NC MS/NC MS/NC .
Vermont MS/NC MS/NC G = Gubernatorial
B Appointment without
Virginia L L L Nominating Commission
Washington NP NP NP
West Virginia P P
Wisconsin NP NP NP L = Legislative
) Appointment without
Wyoming MS/NC MS/NC Nominating Commission
1. Merit Selection through Nominating Commission irunties with a populatic
than 250,000; Nonpartisan elections in countiel wipopulation less than Zz
2. AJS reports that local electors choose eithéegoatorial appointment or no )
election to select trial courts of general jurisidic. NP = Nonpartisan
3. Indiana has two trial courts of general jurisdintithe Superior Court and th Election
Court. Merit Selection through Nominating Commissis used to sele&Gupe
Court judges in three counties and Circuit Coutlggs in one county; the re
Superior Court and Circuit Court judges are chdkesugh partisan elections. ) )
4. Partisan elections are used to select trial coudiggs of general jurisdictidn < P = Partisan Election
districts. Merit selection through nominating corsgion is used to select th
trial court judges.
5. Although AJS considers Louisiana's judicial raaebe "partisan,” the prima

open to all candidates of all parties and judic&ididates generally do not ¢
support for their campaigns.

Merit Selection through Nominating Commission igdiso select trial court judges o
jurisdiction in four counties. The remaining tr@durt judges are selected through isi
elections.
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