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EXECUTIVE SUMMARY 

Pennsylvanians for Modern Courts (PMC) presents in this Blueprint for the Future of Judicial 
Selection Reform a comprehensive report on the statewide judicial selection process in 
Pennsylvania. The purpose of the Blueprint is to lay the groundwork for developing a successful 
plan for a fundamental restructuring of the statewide judicial selection system. Included are an 
analysis of the current partisan election process, an overview of its history, a review of recent 
judicial selection reform efforts and a discussion of why reform has not yet progressed. 

To prepare the Blueprint, PMC interviewed a diverse group of individuals and organizations 
across the Commonwealth that have been key participants in the judicial selection reform debate. 
PMC's research also involved an extensive survey of judicial selection methods in other states, as 
well as reference to reform initiatives that have been proposed in Pennsylvania. 

Substantially all those interviewed agreed that confidence in the partisan political election of the 
31 justices and judges on Pennsylvania's statewide courts has eroded precipitously. 

Eighty-eight percent (88%) of the respondents of a 1998 poll believe that judges' rulings are, at 
least sometimes, influenced by large contributions made to their election campaigns. These 
contributions come primarily from lawyers and groups most likely to appear in court. Judicial 
candidates spend lots of time courting these contributors because the cost of statewide campaigns 
customarily exceeds well over $1 million. 

Moreover, statewide judicial races draw comparatively few voters, reflecting widespread lack of 
information, lack of interest, or both. As a result, statewide judges continue to be elected on the 
basis of factors irrelevant to their qualifications, such as political connections, an easily 
recognizable name, a populous county of residence or a good ballot position. In addition, there is 
little geographical, racial or gender diversity on the statewide bench. 

There will always be some who continue to believe that appellate judges should be selected by 
partisan elections, although with certain improvements to the elective process. However, a 
general consensus has developed that the partisan political statewide judicial election process 
should be replaced. The most widely accepted reform is an amendment to the Pennsylvania 
Constitution based upon the fundamental principle that Pennsylvania's statewide judges should 
be appointed rather than elected. 

Over the last decade, despite the many proposals for statewide judicial appointments introduced 
in the state General Assembly, reform efforts have been unsuccessful. Numerous reasons account 
for this, among them, historical opposition by certain groups, insufficient groundswell of public 
support and disagreements about specific provisions of a reform plan. 



Recent developments, however, signal a political climate more hospitable to change. Growing 
public suspicions that campaign contributions affect judicial rulings have lent renewed urgency 
to demands for reform. Moreover, the resistance of some of the most vocal opponents to 
appointing judges may be subsiding as pressure mounts to contribute to increasingly costly 
campaigns. 

Key Areas of Consensus 

The interviews for this Blueprint disclosed that there are many components of a judicial 
appointment process about which there is now agreement, or near agreement. Among these 
components are the following: 

·  Appointments should be limited to statewide judges only;  

·  A nominating commission is essential to an appointive process;  

·  The Governor and legislative leaders of both parties should have a voice in the selection 
of nominating commission members, who should be (a) a balance of lawyers and non-
lawyers; (b) a balance of Republicans and Democrats; and (c) representative of the 
geographical, racial, ethnic and gender diversity of the state;  

·  The applicants considered by the nominating commission should not be limited to sitting 
trial judges;  

·  The Governor should make judicial appointments from the list of nominees submitted by 
the nominating commission with the appointments being subject to Senate confirmation;  

·  Deadlines should be imposed for action by the nominating commission, the Governor and 
the state Senate; and  

·  After an initial term in office, statewide judges seeking additional terms should 
participate in nonpartisan retention elections.  

Key Areas of Disagreement 

There are some components of a judicial appointment process about which there remains 
disagreement, some minor and in other instances, quite sharp. The most important questions 
requiring further discussion are: 

·  Should there be "designated" seats on the nominating commission to be filled by 
representatives of particular constituencies such as, for example, the business, labor, civic 
and legal communities?  

·  How many judicial applicants should be submitted by the nominating commission to the 
Governor?  



·  How can geographical, racial, ethnic and gender diversity on the statewide courts be 
ensured?  

·  Should Senate confirmation be by 2/3 or majority vote, or something in between?  

·  How can Senate impasse in confirming judicial nominees be avoided?  

·  What should be the length of an initial term in office?  

The report identifies in-depth the different points of view about these issues. 

Although resolution of some issues may be difficult, most of those interviewed believe resolution 
is possible. It was clear that, except in rare instances, those interviewed were willing to set aside 
their personal preferences for the sake of accomplishing reform. 

Recommendation 

PMC recommends that there be informal discussions initiated and supported by a recognized 
leader with broad bipartisan appeal, and attended by those persons and organizations that have 
demonstrated, over time, the greatest interest in the judicial selection process. The goal of the 
discussions would be to determine whether a consensus could be reached on a nominating 
commission-based plan of appointive selection of statewide judges that could be presented to the 
voters in a statewide referendum at the earliest possible opportunity. 
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PREFACE 

Pennsylvanians for Modern Courts (hereinafter referred to as "PMC") is a statewide, nonpartisan 
and nonprofit organization devoted to improving the administration of justice in Pennsylvania. 
Established in 1988, PMC promotes greater public understanding of the role of courts and seeks 
to build a broad-based coalition committed to change.  

Over the last decade, PMC has been in the forefront of efforts to replace partisan elections of 
justices on the Pennsylvania Supreme Court, and judges on the Pennsylvania Superior and 
Commonwealth Courts, with an appointive system. We remain steadfast in our commitment to 
achieving that goal at the earliest opportunity.  

Yet revising the judicial selection process -- which requires amending the state Constitution -- is 
a formidable challenge. Attempts by PMC, along with a great many citizens and local and 
statewide organizations have fallen short. Indeed it is a source of immense frustration and irony 
that the more reform is needed, the more elusive its accomplishment has become.  

Blueprint for the Future of Judicial Selection Reform (hereinafter referred to as the "Blueprint") 
represents PMC's attempt to alter that reality. The mandate we set out to fulfill was to address 
not whether the judicial selection system should be changed -- for our Blueprint discussions 
overwhelmingly confirmed that some change is essential -- but rather how it should be changed.  

Such a mandate presented for PMC a unique and rather delicate assignment: how to balance our 
advocacy for an appointment process with our desire for a non-advocacy treatment of the issues 
critical to any consideration of how judges should be selected. We have tried to accomplish this 
to the best of our ability.  

In so doing, PMC reached out to a broad-based and diverse group of individuals and 
organizations that have in the past participated in the debate over judicial selection reform. Not 
everyone responded to PMC's request for an interview, but many gave PMC their time and their 
wisdom and every effort has been made to present their views fully and accurately.1 

The Blueprint's objective is to provide an in-depth and fair analysis of the issues that, in PMC's 
experience, have consistently emerged as key in any debate over judicial selection reform. In our 
interviews, we did not intend to, nor do we now, put forth or endorse a specific reform "plan." 
PMC has learned over the years that there are, in fact, many different ways to reform the process 
of selecting judges. No one way is "perfect" and no one way is "correct." Reasonable minds 
differ, and it has been the inability to resolve those differences that has to a significant extent led 
to the present stalemate.  

���������������������������������������� �������������������
1 A list of interviewees is attached as Appendix 1.  

�



In conducting our interviews, PMC first sought to identify as many areas of agreement as 
possible. We were gratified to find that there is consensus, or near-consensus, on several key 
issues. PMC then explored those areas in which differences of opinion -- some minor and, in 
other cases, quite sharp -- remain. Again, we were pleased to learn that on most issues there is 
potential for compromise. Where this is not considered probable, the Blueprint so indicates.  

Perhaps PMC's most significant discovery was the willingness on the part of most -- not all -- of 
the individuals and organizations interviewed to participate in discussions of an alternative 
method of judicial selection based upon the fundamental principle that Pennsylvania's appellate 
judges should be appointed rather than elected.  

However encouraging, a willingness to participate in discussions will not alone result in actual 
reform. The next step, and indeed the most critical step, is for all of the willing participants -- 
leaders of the political, business, labor, legal, civic and professional communities -- to ensure 
that those discussions take place. For it is PMC's strong conviction that such leaders, of good 
will and meeting with mutual respect for one another, may well be able to reach agreement.  

Improving the judicial selection system for future generations of Pennsylvanians would be a 
tremendous accomplishment. PMC appreciates the opportunity to make what we hope will be a 
useful contribution to that effort.  



I.  THE NEED FOR JUDICIAL SELECTION REFORM  

A. Introduction 
The focus of the Blueprint is to lay the groundwork for developing a successful plan for the 
appointment of statewide judges. PMC is aware, however, that this document is likely to be 
reviewed by persons not already familiar with the current judicial selection process. Hence, a 
summary of the problems inherent in partisan judicial elections will help to put the discussion of 
an alternative selection plan into proper context.2  

B. Problems With Partisan Judicial Elections3 
Virtually every person and organization interviewed for the Blueprint concurred that the current 
system for selecting the 31 justices and judges on the statewide bench is broken and, in the 

���������������������������������������� �������������������
2 Additional discussions of the issues surrounding judicial selection can be found in several other sources, including 
Report of The Committee To Study Pennsylvania's Unified Judicial System (1982); Judicial Selection Governance 
Study, Committee of Seventy (1983); Report of the Pennsylvania Judicial Reform Commission (1988); "Partisan 
Elections: The Albatross of Pennsylvania's Appellate Judiciary," Dickinson Law Review, Fall 1993; "Merit Selection 
Of Appellate Judges: Why Its Time Has Come," Report of the Commonwealth Foundation (1994).  

3 Section I(B) of the Blueprint reflects PMC's assessment of the key problems inherent in a system of partisan 
elections. Not all of the problems exist in each and every judicial contest. In any given election year, some problems 
are more acute than others. Moreover, there may be influences unrelated to the judicial races themselves -- such as 
having a popular non-judicial candidate on the top of the ticket or a controversial ballot question -- that affect who 
wins judgeships and who does not.  

PMC further recognizes that this list is by no means exhaustive, as we are certain that others can point to additional 
concerns not raised here. For example, the impact of political party endorsement arguably deserves its own separate 
category. Certainly, adherence to the party's ticket secured victories for all endorsed Republican primary candidates 
in the 1997 primary. However, none of the non-endorsed candidates in those races mounted formidable or 
financially well-supported campaigns. On the Democratic side, allegiance of primary voters to the endorsed ticket 
has waned considerably. Only two of the four endorsed candidates survived the 1995 primary election, and only two 
of the six party preferences prevailed in the 1997 primary.  

Some might also argue that another problem with statewide judicial elections is the absence of more female jurists 
(excluding senior judges, seven of the 31 statewide justices and judges serving as of July 1999 are women, one of 
whom is an interim appointment). Analyzing the last three statewide election results, however, it is PMC's 
perception that female candidates are doing increasingly well. Indeed there is anecdotal evidence that at least women 
voters are more likely to support women candidates.  

In 1997, a female candidate for the Supreme Court nearly beat her two Democratic primary opponents despite 
having spent considerably less money. In that year's 11-candidate Democratic primary for four Superior Court seats, 
the top vote getter was a woman and the other woman in that race just missed being nominated. Two of the six 1997 
general election winners (both Republican) were women. The state's first female Supreme Court Justice elected to a 
full term was Sandra Schultz Newman in 1995. Two years earlier, Justice Newman had won a seat on the 
Commonwealth Court.  



opinion of most, irretrievably so.4 Public confidence in the way statewide judges are chosen has 
eroded precipitously since the last report recommending a statewide judicial appointment process 
was submitted to Governor Robert P. Casey, Jr. in January 1988. Report of the Pennsylvania 
Judicial Reform Commission, (hereinafter referred to as the Beck Commission report after its 
Chair, Superior Court Judge Phyllis W. Beck). Many factors support this conclusion.  

C. Escalating Campaign Costs. Due to Pennsylvania's antiquated and non-computerized system for 
reporting judicial campaign expenses, it is extraordinarily difficult to assess the cost of securing 
an appellate judgeship in actual dollars. It is nonetheless universally accepted that campaign costs 
are rising dramatically.  
 
In July 1998, an American Bar Association (hereinafter referred to as "ABA") Task Force 
reported that from 1983-1989, the cost of a race for the Pennsylvania Supreme Court had 
increased 500% and, from 1987-1997, had increased 159%. Report and Recommendations of the 
Task Force On Lawyers' Political Contributions, Appendix 3, Table 1, page 83. The largest 
amounts of money raised by contenders for a seat on the Supreme Court increased from $407,711 
and $115,457 in 1987 to $1,848,142 and $926,019 by 1995. Id. at 15.  
 
In a press release issued September 3, 1997, announcing the appointment of a Special 
Commission To Limit Campaign Expenditures (hereinafter referred to as "Special Commission") 
to study judicial campaigns, Pennsylvania Supreme Court Chief Justice John P. Flaherty Jr. 
stated: "This commission reflects the Court's concern for the integrity of the system and the 
perceptual danger to that integrity due to the increasingly large amount of money involved in 
judicial elections."  

D. "Justice for Sale." A poll commissioned by the Special Commission in January 1998 indicated 
that 88% of the respondents believed that decisions made by judges in their courtrooms are, at 
least sometimes, influenced by large contributions made to their election campaigns. Lake Sosin 
Snell Perry & Associates and Deardourff/The Media Company poll, Attachment to Report of the 
Special Commission, page 6, question 19 (hereinafter referred to as "Lake/Deardourff poll"). 
 
That an overwhelming majority perceive there to be a link between campaign donations and 
judicial rulings is highly disturbing.5While there is scant concrete proof in Pennsylvania of 

���������������������������������������� �������������������
4 In light of the consensus reached by those interviewed for the Blueprint, addressed later in this report, that judicial 
selection reform efforts should focus only on the statewide courts, this discussion will highlight the problems of 
statewide judicial elections. 

5 So disturbing that the ABA Task Force on Lawyers' Political Contributions, recognizing in its July 1998 report that 
not all states were moving swiftly enough to enact a judicial selection system that was not contingent on fundraising, 
put forth recommendations for judicial campaign finance reform measures. Some of these recommendations 
mirrored those proposed by the Special Commission appointed in 1997 by the Pennsylvania Supreme Court, which 
are discussed later in the Blueprint. 



campaign dollars yielding preferential treatment in the courtroom6, there is clear anecdotal 
evidence that many donors support candidates who they believe will be predisposed to rule in 
their favor.7  

E. Lawyer Donations. While there is an appearance of impropriety occasioned by any potential 
litigants contributing to the campaigns of future judges, contributions from lawyers are perceived 
to be particularly problematic.8 
 
Research recently compiled by the ABA reveals that, from 1981 to 1991, 57% of all contributions 
to candidates for the Pennsylvania Supreme Court came from lawyers and law firms. In 1995, 
78% and 85% of the two Democratic Supreme Court candidates' contributions came from 
lawyers. Interestingly, lawyers' donations made up a much smaller portion of the totals secured 
by their Republican opponents: 17% and 33%. Report and Recommendations of the Task Force 
on Lawyers' Political Contributions, Appendix 3, Table 2, page 91.  
 
It is particularly telling that candidates themselves recognize that much of the criticism directed 
toward campaign fundraising has focused on the legal community. One 1997 candidate for a 
Pennsylvania statewide judgeship pledged that contributions from lawyers would not exceed 1/3 
of the total donations received. Another 1997 statewide judicial candidate limited lawyer 
donations to a maximum of $100.  

���������������������������������������� �������������������
6 An historic exception occurred in the case of former Pennsylvania Supreme Court Justice Rolf Larsen, who was 
found by an Investigating Grand Jury in November 1993 to have maintained a list of lawyer friends/campaign 
supporters whose�petitions to the high Court for allowance of appeal were to receive -- and did receive -- special 
treatment. Justice Larsen was convicted in April 1994 of criminal conspiracy for using state employees to purchase 
prescription drugs on his behalf and, six months later, was convicted by the state Senate on an impeachment charge 
involving an improper discussion with a lawyer about two pending petitions before the Supreme Court. 

7 Other states are studying whether a connection exists between contributors and decisions. A 1998 study of the 
donations made to seven of the nine Texas Supreme Court justices who ran in the 1994 or 1996 elections revealed 
the following percentages: lawyers and law firms (42%), political action committees and executives of 50 
corporations (15%), political action committees and employees of 30 trade organizations (9%). At least one of the 
seven justices received a donation from someone closely associated with a lawyer or party involved in sixty percent 
of the 530 opinions issued by the Court from 1994-October 1997. The National Law Journal, March 16, 1998. 

8 Since other special interest groups -- most notably, representatives of the business, insurance, banking, labor and 
health-related communities -- also contribute heavily to judicial races, it has been argued that disproportionate 
attention is paid to the financial impact of law-related sources. In its July 1998 report urging the enactment of 
judicial campaign contribution limitations, the ABA Task Force on Lawyers' Political Contributions stated that it 
would be counterproductive to cap only lawyers' contributions because (a) a great many, if not the overwhelming 
majority, of contributions from lawyers are at appropriate levels and reflect sincere support for ability on the bench, 
(b) judicial candidates would be even more hard-pressed to raise enough funds to run viable campaigns, and (c) an 
unfair balance would be created in matters such as personal injury litigation where contributions from one side come 
primarily from lawyers while the other side's come from defense interests. Report and Recommendations of the Task 
Force on Lawyers' Political Contributions, pages 27-28. 



F. Negative Campaigning. Partisan contests often result in campaign tactics designed to impugn the 
character and qualifications of opponents. While voters have come to expect this with politicians 
seeking other offices, many believe that negative campaigning -- such as portraying opponents as 
"soft on crime" while touting one's own "law and order" credentials -- diminishes the integrity 
and independence of the judicial office.9 

G.  
Concern over the proliferation of inflammatory advertising prompted the Pennsylvania Bar 
Association to develop fair advertising guidelines in time for the 1995 judicial elections.  

H. Post-Election Campaign Fundraising. The pressure to contribute in judicial races is exacerbated 
once a candidate is elected to the bench. Until the Pennsylvania Supreme Court acted in 
November 1998 to require judicial candidates to terminate all fundraising activities "no later than 
the last calendar day of the year in which the election is held,"10 the search for funding was 
permitted six months into the next calendar year. 

I. Voter Unfamiliarity with the Candidates. Polls confirm that an overwhelming majority of the 
voters have no idea who is running for statewide judgeships. A survey of registered voters in Erie 
County taken in May 1997 showed that, when asked to name a candidate for the appellate court 
other than the one judicial hopeful from Erie, only 2% of the 1,966 voters even knew another 
candidate's name. Editorial, Erie Morning News, May 22, 1997. 

J. Voter Apathy. Judicial races draw few voters to the polls. The 1997 general election brought out 
32% of voters statewide (attributed in part to a controversial Allegheny County sales tax 
referendum), and only 18% in Philadelphia where contests for appellate judgeships topped the 
ticket. These figures, however low, are still an improvement over the primary election that same 
year. According to figures compiled by the Philadelphia-based Committee of Seventy, an election 
watch-dog group, statewide voter turnout was barely 20% while participation in the state's largest 
city was a scant 10%. 

K. Geographical Imbalance on the Bench. Twenty-six of the current 31 statewide judges hail from 
either Pittsburgh or Philadelphia or their adjacent counties. The 1997 election marked the first 
time in 16 years that a Justice from another area was elected to the state Supreme Court. Only 
eastern and western counties are represented on the Commonwealth Court. 

���������������������������������������� �������������������
9 Observers of judicial elections frequently point to the fundamental differences in a democratic society between a 
judge and other elected public officials: 

Courts and legislatures have fundamentally different roles under the American system of government. The job of the 
Legislature is to write laws; the chief job of the Supreme Court is to decide cases in light of precedents, statutes, 
equity, and the U.S. and state constitutions. Citizens who turn to the court for justice must be assured their cases will 
be decided in an intelligent, principled and impartial manner. If the high court becomes a collection of black-robed 
legislators catering to voting blocs and pressure groups, that assurance disappears. Editorial, News Tribune (Tacoma, 
Washington), August 30, 1998.  

10 Code of Judicial Conduct, Canon 7B,(2); Rules Governing Standards of Conduct of District Justices (Rule 
15D,(4)). 



 
In an unpublished article sent to PMC and to selected state lawmakers, one unsuccessful 
"outsider" -- a 1997 Superior Court candidate -- explained the impact of this on the pool of 
candidates seeking statewide judgeships: "[M]any of my judicial friends from small counties do 
not even attempt to obtain an appellate court seat, knowing that their geographic base is too small 
to support a candidacy."  
 
That geography plays a key role in voter choices was made clear in the 1997 Democratic 
statewide judicial primary election. Aided by a contested mayor's race on top of the county ticket, 
all six successful nominees hailed from Allegheny County. (Four of those candidates had spent 
significantly less than their opponents). Allegheny County voters expressed their loyalty even in 
quieter primaries: three of the four successful 1995 Democratic statewide judicial primary 
candidates were from Allegheny County as well.  

L. Qualifications Irrelevant. A persistent complaint about judicial elections is that the qualifications 
of candidates are insignificant to the point of irrelevancy. While highly capable individuals run 
for, and reach, the appellate bench, many believe this occurs despite elections and not because of 
them. As polls have shown, most voters have only the sketchiest information upon which to base 
their ballot choice.11 
 
This is not to imply the lack of efforts to determine which candidates are best suited for judicial 
service. Endorsements of statewide judicial candidates are made by many newspapers, and 
candidate ratings are issued by certain statewide and local organizations. One such organization, 
the Pennsylvania Bar Association (PBA), sought to improve its ratings process during the 1997 
elections by joining with the Pennsylvania Newspaper Publishers' Association to co-sponsor an 
independent Pennsylvania Judicial Evaluation Commission. A poll taken two months after the 
1997 elections showed that 78% of the respondents had not read or heard anything about the 
Pennsylvania Judicial Evaluation Commission. Lake/Deardourff poll, page 3, question 9.  

M. Few Minority Judges. Within the minority communities, the perception exists that it is 
exceedingly difficult for minority candidates to attain statewide judicial office. Only two African-
Americans now sit on the appellate courts, and only three others have ever served (one was an 
interim appointment who never ran in a statewide judicial election). No members of other racial 
minority groups have ever served on the appellate bench. 
 
In the 1997 election, two African-Americans sought, but did not receive, the Democratic party 
endorsement for one of the four seats on the Superior Court. Neither of those candidates survived 
the primary, finishing 5th and 11th in a field of 11 Democrats.  

���������������������������������������� �������������������
11 Judicial candidates are ethically precluded by Canon 7 of the Code of Judicial Conduct from expressing their 
views on "disputed legal or political issues." Critics contend that this so-called "gag rule" severely narrows the scope 
of acceptable discussion and hinders candidates' ability to distinguish themselves from competitors. See pages 58-59 
for a discussion of proposals to lift the "gag rule." 



N. Name Recognition. With candidates largely unknown to the electorate, an easily recognizable 
name can provide an extraordinary advantage12 and, sometimes, the key to success. So much so 
that it is not unheard of for candidates to change their names prior to an election.13 
One 1997 statewide judicial candidate who had the same surname as a former mayor of 
Pittsburgh (no relation), an incumbent Supreme Court justice (no relation) and an incumbent 
Commonwealth Court judge (no relation) survived the Democratic primary despite having 
received a "not recommended" rating from the Pennsylvania Judicial Evaluation Commission 
following his refusal to submit to the evaluations process and having spent less money than all 10 
opponents. (That candidate later lost in the general election).  

O. Ballot Position. PMC is unaware of any statistical analysis of the significance of ballot position in 
Pennsylvania's statewide judicial elections. However, a study of the impact of ballot placement 
conducted by a Maryland political scientist suggested that, in non-newsworthy races, the 
candidate whose name appears first has a 3-4% advantage over competitors. The New York 
Times, July 13, 1998. 
Both the Democratic and Republican state party chairmen, commenting on Pennsylvania's 1993 
judicial races, conceded that a crowded field increases the importance of drawing a high spot on 
the ballot. The Patriot-News, Harrisburg, March 20, 1997.14 
 

���������������������������������������� �������������������
12 It is not uncommon for candidates to go to great lengths to underscore the association. A rather tongue-in-cheek 
example of this was noted in an editorial from The Toledo Blade that was reprinted in the Pittsburgh Post-Gazette 
(November 28, 1997): 

There is almost always a Brown or Sweeney on the Ohio Supreme Court. Right now there are one of each. At one 
time there were three Browns on the court. One was Paul Brown, namesake of the former Cleveland Browns coach 
and Cincinnati Bengals manager. Mr. Brown used the election slogan "Think Football" as a reminder to any Ohioan 
dense enough not to make the connection.��

13 . In recognition of the fact that 55% of the most recent judicial elections in Cook County, Illinois had been won by 
candidates with Irish names, a recent article noted the growing trend among that county's judicial hopefuls to adopt 
Irish names prior to running for office. Chicago Lawyer, March 1998. For another discussion of the importance of 
name familiarity, see Report and Recommendation of the Task Force on Lawyers' Political Contributions, pages 11-
13.  

14 In statewide races, a judicial candidate has the same ballot position in each of Pennsylvania's 67 counties. 



II.  THE HISTORY OF PENNSYLVANIA'S JUDICIAL SELECTION SY STEM 

A. Historical Overview (1776 - 1969)15 

The method of judicial selection in Pennsylvania is provided for in Article V, Section 13 of the 
state Constitution. A proposed constitutional change must be passed in two consecutive sessions 
of the Senate and House and then be approved by the electorate in a statewide referendum vote.  

After considerable debate, Pennsylvania's first state Constitution in 1776 provided for a judiciary 
with seven year terms (subject to removal for "misbehavior" or "maladministration")16, appointed 
by a twelve member Executive Council (whose members were elected by voters of the state's 
twelve counties). In the Constitution of 1790 -- most notable for creating the position of Governor 
to replace the Executive Council -- the new chief executive was given the power to appoint 
judges who were to serve "during good behavior."  

The judicial appointive system came under attack during the administration of President Andrew 
Jackson (1829-1837) amid growing sentiment that all governmental office holders should be 
accountable to the voters and therefore elected. Although efforts favoring an elected judiciary 
during Pennsylvania's 1837 Constitutional Convention ultimately failed, the 1838 Constitution 
approved by the voters reduced the tenure of Supreme Court Justices from life to fifteen years.  

The critics of judicial appointments were not deterred and brought their demands for election to 
the chambers of the state Senate and House. In 1850, after passage by the legislature, the voters 
adopted a constitutional amendment for the popular, partisan elections of all judges (including all 
sitting judges whose tenure was halted), with vacancies to be filled by gubernatorial appointment 
until the next scheduled election.  

Proponents of partisan elections soon found themselves having to defend their newly-won 
system. At the 1872-1873 Constitutional Convention, the "elections versus appointments" debate 
reignited, with charges that now the political parties (instead of the governor) had a stranglehold 
over who reached the bench. The compromise reached, and subsequently approved by the voters, 
was to increase the initial tenure of a Supreme Court Justice from fifteen to twenty-one years, but 
with no eligibility to serve a second term. Judicial vacancies henceforth required 2/3 Senate 
confirmation along with gubernatorial appointment.  

���������������������������������������� �������������������
15 This section is intended to provide the reader with a brief overview of Pennsylvania's judicial selection system. An 
excellent comprehensive history -- upon which PMC heavily relied in drafting this section -- is contained in the 
Judicial Selection Governance Study, Committee of Seventy (1983). 

16 The 1776 Constitution also provided for Courts of Common Pleas and some minor courts in each county, joining 
the state Supreme Court and Courts of Common Pleas in Philadelphia, Bucks and Chester counties that had been 
created in the Judiciary Act of 1722. The intermediate appellate courts did not come into existence until sometime 
later: the Superior Court (established by the General Assembly in 1895) and the Commonwealth Court (established 
by the Constitution of 1968).�



Aside from a brief but unsuccessful experiment with non-partisan elections,17 talk of changing the 
judicial selection system largely subsided for decades. The middle of the 20th century brought 
only periodic spurts of interest, most notably, endorsements of a plan for the appointment of 
appellate judges by the Pennsylvania Bar Association (1947), the League of Women Voters 
(1949) and by two Commissions studying revisions to the Pennsylvania Constitution (1959, 
1963).  

Then, during the 1967-1968 Constitutional Convention, the judicial selection debate erupted with 
renewed vigor on both sides. The result was to present the 1968 primary election voters with a 
new judicial article that retained partisan elections of judges, but contained two key additions: 
first, establishing retention elections for sitting judges seeking to continue in office after initial 10 
year terms, and second, allowing voters to decide separately the issue of appointive selection of 
appellate judges at the 1969 primary election.  

The article passed and, the following spring, Pennsylvania voters were asked to decide whether or 
not they wanted statewide judges to be elected or appointed. The vote was extremely close but the 
appointive system was ultimately voted down in favor of maintaining the status quo.  

B. Milestones In Efforts To Change The Judicial Selection Process (1969-present) 

The 1969 vote was an enormous letdown for those hoping to end almost 120 years of partisan 
judicial elections. Proposed constitutional amendments for the appointment of appellate judges 
continued to be introduced in the General Assembly, but languished without legislative action.  

Then, in January 1988, a blue-ribbon Commission of civic leaders, public officials, legal 
professionals and members of the judiciary issued a report presenting "a sensible and achievable 
blueprint for meaningful judicial reform." Beck Commission report, page 22. Among the Beck 
Commission's recommendations was what was described as a "mixed" system of judicial 
selection: retaining partisan elections for local trial courts, except where county voters 
specifically opt for an appointive system, and implementing an appointive method of selecting 
appellate judges.  

The Beck Commission's report marked the beginning of a decade of unprecedented and intensive 
focus on the judicial system. Two scandals in particular received unrelenting media attention. In 
the late 1980's, numerous judges on the Philadelphia Court of Common Pleas and Municipal 
Court were found to have accepted cash from leaders of a local union. Two of those judges 
received federal prison sentences and thirteen others implicated in the scandal either resigned or 
were removed from office. In 1994, for the first time in the state's history, a justice of the 
Supreme Court was impeached by the House, convicted in the state Senate and permanently 
removed from office.  
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17 Legislation passed in 1913 provided for justices of the Supreme Court, and judges of the Superior Court, to be 
listed on the ballot without reference to party affiliation. When continued political party involvement made farcical 
the legislature's effort to inject "non-partisanship" into judicial elections, the legislation was repealed in 1921. 



Various members of both the Senate and House have also been openly critical of the Supreme 
Court for -- in their view -- overstepping the boundaries of its constitutional powers.18  As a 
result, measures have been introduced in each of the last few legislative sessions seeking to limit 
the Court's authority such as, for example, abolishing King's Bench authority and curbing the 
Court's power to suspend statutes passed by the General Assembly.  

The issue of how judges are selected has also benefitted from the spotlight on the court system 
over the last ten years. The following list chronicles highlights in the judicial selection reform 
effort since the Beck Commission's report:19  

1989 Senator Stewart J. Greenleaf introduces constitutional amendment for appointive 
selection of appellate judges. (Senate Bill 594, Printer's Number 632). Senate Bill 594, as 
amended (Printer's Number 1779), is passed by the Senate.  

 Senator Vincent J. Fumo introduces constitutional amendment for appointive selection of 
appellate judges (Senate Bill 488, Printer's Number 512).  

 Senator J. Doyle Corman introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 1300, Printer's Number 1621). 

 Representative Michael E. Bortner introduces constitutional amendment for appointive 
selection of appellate judges (House Bill 941, Printer's Number 1059).  

1990 Senate Bill 1300 is defeated in the Senate.  

 House Bill 941, as amended (Printer's Number 2510), is defeated in the House.  

 1991 Governor Robert P. Casey, Jr. reverses his opposition to appointive selection of 
appellate judges in the State of Commonwealth address.  

1992 Senator (formerly Representative) Michael E. Bortner introduces constitutional 
amendment for appointive selection of appellate judges (Senate Bill 1552, Printer's 
Number 1916).  

 Representatives Richard W. Hayden, Jeffrey E. Piccola and Lois Sherman Hagarty 
introduce constitutional amendment for appointive selection of appellate judges (House 
Bill 2340, Printer's Number 2978).  
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18 Among recent examples cited by legislators are a 1999 decision striking down a voter-passed constitutional 
amendment granting the General Assembly authority to enact laws concerning the use of videotaped testimony of 
child witnesses, and a 1996 order requiring the state to assume funding of the unified judicial system. 

19 These highlights focus on efforts from 1989 through July 1999 to dramatically alter the statewide judicial 
selection process itself, rather than on efforts to change various aspects of the current elective process (for example, 
rotating ballot position, campaign finance measures or eliminating county designation on the primary ballot). 



1993 Senator Michael E. Bortner introduces constitutional amendment for appointive selection 
of appellate judges (Senate Bill 340, Printer's Number 356). Senate Bill 340 is reported 
out of Judiciary Committee, as amended (Printer's Number 1436).  

 Senator D. Michael Fisher introduces constitutional amendment for appointive selection 
of appellate judges and local option for trial court judges in Philadelphia and Allegheny 
Counties (Senate Bill 336, Printer's Number 352).  

 Senator Robert C. Jubelirer introduces constitutional amendment for appointive selection 
of appellate judges and local option for trial court judges in all judicial districts (Senate 
Bill 679, Printer's Number 730).  

 Senator J. Doyle Corman introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 280, Printer's Number 291).  

 Representatives Dwight Evans and Jeffrey E. Piccola introduce constitutional amendment 
for appointive selection of appellate judges (House Bill 2, Printer's Number 12). House 
Bill 2, as amended (Printer's Number 2881), is reported out of Judiciary Committee.  

1994 Representative Daniel F. Clark introduces constitutional amendment for regional 
elections of appellate judges (House Bill 2464, Printer's Number 3090).  

 House adjourns for summer recess just hours before the anticipated vote on House Bill 2, 
thereby defeating any chance for a 1995 voter referendum; Senate never votes on Senate 
Bill 340.  

 Republican gubernatorial candidate Tom Ridge endorses appointive selection of appellate 
judges during campaign.  

1995 Senator Robert C. Jubelirer introduces constitutional amendment for appointive selection 
of appellate judges (Senate Bill 3, Printer's Number 4).  

 Senator D. Michael Fisher introduces constitutional amendment for appointive selection 
of appellate judges and local option for trial court judges in Philadelphia and Allegheny 
Counties (Senate Bill 398, Printer's Number 413).  

 Representative Jeffrey E. Piccola introduces constitutional amendment for appointive 
selection of appellate judges (House Bill 2166, Printer's Number 2718).  

  Representative Joseph R. Pitts introduces constitutional amendment for regional elections 
of appellate judges (House Bill 265, Printer's Number 258).  

  Representative Daniel F. Clark introduces constitutional amendment for appointive 
selection of appellate judges by region (House Bill 1320, Printer's Number 1505).  

1996  No legislative action on pending judicial selection proposals.  

1997  Senator J. Doyle Corman introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 169, Printer's Number 163).  



  Pennsylvania Supreme Court appoints "Special Commission To Limit Campaign 
Expenditures" to study judicial campaigns.  

1998  Senator James W. Gerlach introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 1380, Printer's Number 1801).  

  Special Commission To Limit Campaign Expenditures submits recommendations to the 
Supreme Court to improve the judicial election process. In a separate statement, the 
Special Commission recommends that the General Assembly (a) enact legislation for 
public funding of judicial campaigns, and (b) allow the voters to decide whether or not to 
adopt an appointive system for appellate judges.  

1999 Senator James W. Gerlach introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 148, Printer's Number 143).  

  Senator Jake Corman introduces constitutional amendment for regional elections of 
appellate judges (Senate Bill 288, Printer's Number 289).  

C. Why Judicial Selection Reform Has Not Moved Forward 

In addition to the failure to overcome historical opposition to proposals to appoint statewide 
judges, no one factor stands out among others as "the cause" for lack of progress in reforming the 
judicial selection process over the last decade. Varying reasons emerged during PMC's interviews 
for the Blueprint.  

1. Public Indifference. An observation commonly expressed was that the issue simply has not 
seized the public's attention. Despite widespread editorial support throughout Pennsylvania 
for changing the statewide judicial selection process,20 and notwithstanding the highly 
negative publicity that engulfed the entire Supreme Court during the lengthy period of Justice 
Larsen's downfall,21 there has never been a sufficient groundswell of either active or urgent 
concern to change the system. 

2. Not a Priority Issue. There are, to be sure, a great many statewide and local civic, business 
and professional organizations that have endorsed appointing, rather than electing, appellate 
judges. Representatives of those organizations who spoke with PMC for the Blueprint firmly 
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20 According to PMC's files for 1996-1998, editorials supporting an appointive process have appeared in at least the 
Pittsburgh Post-Gazette, The Patriot/Evening News (Harrisburg), The Philadelphia Inquirer, Philadelphia Daily 
News, Philadelphia Business Journal, The Legal Intelligencer (Philadelphia), Scranton Times, The Morning Call 
(Allentown), Reading Eagle/Times, Erie Morning News, Erie Daily Times, Pocono Record, The Herald-Standard 
(Uniontown), Scranton Times/Tribune, Bucks County Courier Times, The Tribune-Democrat (Johnstown), Beaver 
County Times, Observer-Reporter (Washington), The Express-Times (Easton), The Intelligencer-Record 
(Doylestown) and The Herald (Sharon). 

21 Advocates of judicial appointments were clearly disappointed that judicial selection reform did not become the 
logical sequel to the crisis surrounding former Justice Larsen.�



reiterated that support, yet at the same time acknowledged that -- in the absence of any 
perceived movement on the issue -- other matters are deemed to be of greater priority. 

3. Why Should Judges Be Different From Other Elected Officials? Despite the unique role of 
the judiciary as independent and impartial arbiters, and a recognition that the Code of Judicial 
Conduct prohibits judicial candidates from stating their views on disputed legal and political 
issues, many lawmakers continue to believe that judges should face the electorate just as they 
must. Several legislators cited frequent exchanges between members of the judiciary and 
members of the General Assembly as an indication that even judges view themselves as 
politicians. 

4. "The Devil Is In the Details." Inevitably, even among supporters of reform, disagreements 
arise about specific provisions of proposed selection reforms plans. Legislation has 
languished because details of an alternative method have not been satisfactorily resolved. 

5. Recent Political Setbacks. Conspicuously absent during the 1997-1998 legislative session 
were proposed constitutional amendments for statewide judicial appointments. This is widely 
attributed to negative ratings of several 1997 Republican statewide judicial candidates by the 
Pennsylvania Judicial Evaluation Commission, and the resulting perception (among 
numerous G.O.P. lawmakers) that the ratings process provided an unflattering glimpse into 
how an appointive system would operate. 

6. No Single Champion With Bi-partisan Appeal. There has never been one individual or 
organization, with sufficient bi-partisan appeal and political clout, that has assumed active, 
hands-on leadership of the judicial reform effort. 

D. The Future Of Judicial Selection Reform 

1. Has Anything Changed? 

Even under the best of circumstances, reversals of deeply established traditions come slowly. 
Accomplishing judicial selection reform at the very least requires eliminating some of the 
barriers that have thwarted its progression. Thus a pivotal question is what, if anything, has 
occurred to make the present climate more hospitable to change.  

There appear to be several positive developments.  

·  Voters are increasingly suspicious of the impact of money on decision-making. The 
recognition by the state Supreme Court that the money involved in elections had 
impugned the integrity of the judicial system was momentous. So too was the finding of 
the Lake/Deardourff poll commissioned by the Supreme Court-appointed Special 
Commission that nearly 9 out of 10 respondents believed that large campaign 
contributions at least sometimes influence judicial decisions.  

·  Contributors increasingly resent the pressure to support costly judicial campaigns. The 
spiraling costs of running for a statewide judgeship have placed enormous demands on 
would-be donors to fill campaign coffers. Virtually all those interviewed for the Blueprint 



who regularly contribute to judicial races expressed a distaste for feeling compelled to do 
so. To some, that distaste stems from a philosophical belief that judges should not receive 
money from future litigants; others candidly admit a frustration that donors "do not 
always get their money's worth."  

·  The need to reform the judicial selection process is widely accepted. Almost everyone 
interviewed for the Blueprint -- all of whom are intimately familiar with the current 
process -- concurred that some change in the process of selecting appellate judges is 
essential. This is true even among those who acknowledged having second thoughts 
following the 1997 statewide candidate ratings issued by the Pennsylvania Judicial 
Evaluation Commission.  

·  The resistance of some of the most vocal opponents to appointing judges may be 
subsiding. Promising discussions have been held with several historical proponents of 
partisan elections of appellate judges. While there remain differences -- in some cases 
significant differences -- to be resolved over several critical details, a willingness was 
expressed to participate in discussions with the ultimate goal of determining whether an 
alternative plan of statewide judicial appointments can be constructed.  

Assuming a more favorable climate for judicial selection reform, the focus logically shifts to 
how reform is to come about.  

2. Looking Ahead: The Next Step 

RECOMMENDATION: There should be discussions -- all private -- attended by those 
persons and organizations that have demonstrated, over time, the greatest interest in the 
judicial selection process. The focus of the discussions should be to determine whether a 
consensus can be reached based upon the fundamental principle that statewide judges should 
be appointed rather than chosen through partisan elections.  

In the past, the effort to enact judicial selection reform has typically begun with proposed 
legislation. Advocates first seek a lawmaker willing to introduce a specific plan -- preferably 
the same plan in both the state Senate and House -- and then attempt to secure as many 
sponsors of the proposed legislation as possible. Lawmakers who have not agreed to sponsor 
a bill are then lobbied by proponents to determine whether they might otherwise consider 
supporting the measure. Such discussions commonly begin with members of the specific 
legislative committee to which the proposed bill has been referred, and in which it must first 
be considered.  

In light of the turbulent history of the judicial selection reform debate, the continuing 
effectiveness of the conventional strategy of "going to the General Assembly" was called into 
question by many of those interviewed for the Blueprint. Most believe that introduction of a 
specific plan at the outset is an automatic prescription for defeat.  

A diametrically opposite course of action was proposed by one interviewee: "going to the 
people" to win over public opinion. By so doing, it was argued, the chances of the issue going 



down to defeat when put before the voters in a statewide referendum would be significantly 
reduced.  

However, the reaction to soliciting input from citizens22 about what kind of judicial selection 
might be preferable to the current system was overwhelmingly negative. Most interviewees 
strongly oppose empaneling yet another Commission to substantiate a conclusion already 
well established by past Commissions: that the judicial selection system must be changed. A 
concern repeatedly expressed was that the most vocal participants would be those who had 
personal "horror stories" to share about their encounters with the court system.  

It was additionally feared that, lacking a tightly controlled agenda of items to be addressed, 
the discussions would quickly disintegrate into a "free-for-all." More than one interviewee 
commented that "going out on the road" might be useful as a symbolic gesture that the people 
are being reached out to, but that it was unrealistic to expect much meaningful input. 
Moreover, what may seem to many citizens as an "ideal" system might be politically 
unachievable. One interviewee familiar with the process by which laws are made warned: 
"You don't want to take the risk that a plan will emerge that will be unacceptable to the 
Governor or legislators."  

Everyone interviewed agreed that educating the public was important and that judicial 
selection reform would not occur unless voters are convinced that change is in their best 
interests. However, a majority felt that the proper time to "go public" lay somewhere before 
the issue is poised to appear on the ballot but after the constituencies that have demonstrated 
the greatest interest in the judicial selection process have an opportunity to determine if a 
consensus plan can be constructed.  

How a consensus plan might be developed became the next level of inquiry during interviews 
for the Blueprint. Given the viable options for reform, by far the most vigorously endorsed 
plan was one based upon the fundamental principle that appellate judges should be appointed 
rather than selected through partisan elections. Even several organizations most publicly 
identified as advocates for the elective system agreed to participate in discussions that might 
ultimately result in an appointive system.23  

Significantly, virtually all interviewees agreed that a successful dialogue must have two key 
ingredients:  

·  Confidentiality. To avoid "posturing" and encourage an open exchange of ideas, 
discussions must occur in a non-public setting.  
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22 It was suggested that this might be done by convening public interest forums, focus groups and town meetings 
across the state. 

23 Each group cited entrenched positions that are not easily reversed, and made abundantly clear that any 
reconsideration of policy must receive full organizational approval. Thus, in their view, it would be unrealistic to 
view at least initial discussions as negotiating or bargaining sessions that could lead to agreement. 



·  No pre-determined plan of judicial selection. Discussions must begin with a clean slate. 
Participants should not be asked to respond to a plan that has already been constructed, 
but rather given an opportunity to provide meaningful input into how such a plan should 
be constructed.  

The emergence of a common theme of a willingness to consider an appointive plan of 
statewide judicial selection was considered by PMC to be a breakthrough in the stalled effort 
to achieve reform. To be clear, it is by no means certain that discussions will result in a plan 
endorsed by all interested constituencies. However, it is evident that many who have long 
struggled to achieve reform believe that "there is nothing to lose and everything to gain" by 
initiating discussions.24   

Moreover, it is widely known that efforts by key constituencies to privately resolve other 
matters of longstanding dispute have been successful. Several interviewees pointed to 
medical malpractice and health maintenance organization (HMO) reform as two recent 
examples of issues that have been resolved in a spirit of bi-partisan cooperation along with 
special interest group participation.  

Bringing in key constituencies, thereby giving them a "stake" in the outcome of discussions, 
is particularly important with constitutional reform. As one interviewee stated: "As long as 
the players are comfortable with a plan, the constituencies they represent will not go out and 
kill you at the ballot box."  

Finally, virtually every interviewee felt strongly that bringing in key constituencies, and 
invigorating the judicial selection reform effort, required the active involvement of a 
recognized leader with broad bi-partisan appeal. By far the name most frequently mentioned 
as the appropriate person to assume that role was that of Governor Ridge.25  

Many interviewees offered that the Governor's involvement might take several forms. One is 
to provide a steady drumbeat of support for appointive selection of statewide judges. Another 
is to facilitate discussions to determine whether a consensus plan can be reached. With regard 
to the latter role, it was felt that the Governor need not personally attend all discussions 
related to judicial selection reform. A high level designee could be named to convey 
unmistakably the Governor's personal investment in the discussions26 and to underscore the 
importance of expediting the constitutional amendment process so as to enable a statewide 
voter referendum at the earliest possible opportunity.  
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24 Deciding on discussion participants may prove a somewhat delicate undertaking. Virtually all communities -- 
business, civic, labor, legal, political and professional -- are "represented" by various statewide, regional and local 
organizations. Not all of these organizations share common interests on a variety of issues. On the other hand, the 
number of individuals and groups with a longstanding involvement and interest in the issue of judicial selection is 
finite and easily identifiable. 

25 Governor Ridge has publicly supported adoption of a system of statewide judicial appointments based on merit. 

26 Paul A. Tufano, the Governor's General Counsel, was seen by many to be the most appropriate designee.�



III.  THE SELECTION OF STATEWIDE JUDGES: THE APPOINTIVE S YSTEM 

A. Introduction 

This section of the Blueprint will present the issues to be resolved in formulating an appointive 
system for statewide judges. PMC first sought to identify as many areas of agreement, or near 
agreement, as possible. Where no consensus existed, PMC then explored the reasons for 
differences of opinion with an eye toward determining whether resolution was possible.  

It was clear from all of the interviews that no one expects any system of appointing judges to be 
ideal. To the contrary, everyone anticipates a new plan to experience growing pains in its early 
years and also to have lingering drawbacks. A common expression of the latter concern was that 
judicial selection would, no matter how carefully constructed, still be too political.  

Yet for an overwhelming majority of interviewees, the prospect of an imperfect appointive plan 
was infinitely preferable to Pennsylvania's current, increasingly expensive and problematic 
system of partisan elections. And from this basic belief arises the willingness to at least consider 
the acceptable parameters of an appointive plan.  

B. Appointive Methods In Other States: General Overview27 

Kathleen Sampson, Senior Program Associate at the American Judicature Society (hereinafter 
referred to as "AJS")28, once likened appointive judicial selection plans to snowflakes: no two are 
alike. Indeed this is important to keep in mind in any debate over the key components of an 
appointive method of selection. In the final analysis -- no matter how other states select their 
judges -- Pennsylvanians must decide for themselves what works best in this state.  

It is nonetheless tempting to look to the experience of other states, particularly those that consider 
their selection systems a success, as a barometer for what an appointive process might look like in 
Pennsylvania. Indeed many of the issues that will arise in Pennsylvania have been considered -- 
and resolved -- elsewhere.  

According to data compiled by AJS and summarized in a chart prepared by PMC and attached as 
Appendix 2, Pennsylvania is one of only eight states that initially choose all appellate judges29 
through partisan elections.30  A majority of states select appellate judges through an appointive 
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27 Reference to specific components of appointment plans in other states will be made within the context of the 
individual sections of the Blueprint in which those components are discussed, rather than in this "general overview" 
section. 

28 The American Judicature Society, a national organization that provides research materials and information 
services on a wide variety of judicial issues, operates the Elmo B. Hunter Citizens Center for Judicial Selection.�

29 Note that seven, rather than eight, states initially select judges on the intermediate appellate courts through 
partisan elections. This is because one of the eight states -- West Virginia -- does not have an intermediate appellate 
court. 

30 Statistics on methods of judicial selection may appear to be misleading. For example, Pennsylvania is sometimes 
classified as a state that utilizes an appointive system. This is because the Constitution provides for the Governor to 



process, most with the help of a nominating commission. No state that has switched from partisan 
elections to an appointive system has gone back.31  

C. Key Areas32 Of Consensus33 

1. Limit an appointment plan to statewide judges only. 

If one is of the fundamental belief that electing judges is inconsistent with the role of the 
judiciary, distinguishing between the way statewide judges and local judges are selected 
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appoint judges, subject to Senate confirmation, to fill interim vacancies until the next scheduled election. The 
Blueprint's discussion of the methods of judicial selection in other states specifically pertains to selection for a first 
full term in office. Note that states differ in the number of years that constitute a first full term. 

In addition, methods of initial selection are not always uniform within each state for every level of the judiciary. 
Pennsylvania chooses all of its judges -- justices on the Supreme Court, judges on the Superior and Commonwealth 
Courts, judges on the trial courts of general jurisdiction and judges serving on what are called the minor courts -- 
through partisan elections. Other states may use one method for the initial selection of appellate judges, and another 
method altogether for the initial selection of trial court judges. There can be variations even within one method of 
selection. In Kansas, for example, partisan elections are used to select trial court judges of general jurisdiction in 
seven districts. Trial court judges in the remaining districts are chosen through a nominating commission 
appointment process.��

31 In November 1998, Florida voters passed a proposed constitutional revision that will permit them to decide in 
November 2000, on a county by county basis,�whether to continue electing trial court judges or to switch to an 
appointive system (as used in the selection of statewide judges). 

32 In conducting interviews for the Blueprint, it was impossible for PMC to seek comment on each and every 
possible component of a statewide judicial appointment process. Our focus was on those components that, in PMC's 
experience, are considered by the individuals and organizations that have in the past participated in the debate over 
judicial selection reform to be most central to the operation of that process. Some, but certainly not all, of the 
additional components that are not discussed in the Blueprint include: (1) confidentiality of nominating commission 
proceedings, (2) public dissemination of the names of those persons being considered by the nominating 
commission and/or those persons whose nominations have been submitted by the nominating commission to the 
appointing authority, (3) length of terms of nominating commission members, (4) eligibility of nominating 
commission members for judicial service, (5) funding of, and staffing for, the nominating commission, (6) powers of 
the nominating commission with respect to obtaining information about applicants for statewide judgeships, and (7) 
number of nominating commission votes required before submission of a nomination to the appointing authority. 

33 This section of the Blueprint makes repeated references to three recently proposed constitutional amendments for 
statewide judicial appointments: Senate Bill 3, Senate Bill 340 and House Bill 2. Senate Bill 3 was introduced 
during the 1995-1996 session of the General Assembly but was never voted on either in Committee or on the floor. 
Thus the version of Senate Bill 3 to which PMC refers in the Blueprint is the bill as originally drafted (Printer's 
Number 4). Senate Bills 340 and House Bill 2 were introduced during the 1993-1994 session of the General 
Assembly. Each of those bills was amended and reported out of the Judiciary Committee of their respective 
chambers. The versions of Senate Bill 340 and House Bill 2 to which PMC refers in the Blueprint are the amended 
versions, Senate Bill 340 (Printer's Number 1436) and House Bill 2 (Printer's�Number 2881). A chart prepared by 
PMC that compares Senate Bill 3, Senate Bill 340, House Bill 2 and the Beck Commission report is attached as 
Appendix 3. 



makes little sense. However, decisions in the area of judicial selection are scarcely made 
solely on the basis of philosophical correctness or consistency. In the words of one 
interviewee: "It's crucial to differentiate between what is good as a matter of policy and what 
is politically acceptable."  

In July 1987, when Governor Robert P. Casey, Jr. empaneled the Beck Commission, the 
political landscape was quite different. Guided by an assignment to "find a method of judicial 
selection that will minimize partisan and special interest influences and best provide for 
Pennsylvania an impartial and competent judiciary,"34 the Beck Commission made the 
following recommendations: an appointive selection system for appellate judges; and a 
continuation of partisan elections for trial court judges and district justices35 but providing for 
the voters of each judicial district to decide, by referendum, whether they wish to continue 
elections of trial court judges or instead adopt an appointive system (also known as "local 
option.")36  

Senate Bill 3 and House Bill 2 provided for appointed statewide judges only. Senate Bill 340, 
although applicable only to statewide judges when originally introduced, was amended in the 
Senate Judiciary Committee to include "local option."  

The concept of "local option" continues to hold some allure, with some interviewees 
expressing interest in a proposal that has been introduced in prior legislative sessions -- "local 
option" for Philadelphia and Allegheny Counties only -- or perhaps "local option" for the 
state's most populous counties.  

But most interviewees believe that, notwithstanding growing evidence since the Beck 
Commission report of increasingly costly and negative judicial campaigns on the county 
level,37 no plan involving local judges is likely to be embraced by members of the General 
Assembly. Indeed several lawmakers interviewed felt that the inclusion of local judges would 
be a "dealbreaker."  

On a practical level, it is undoubtedly true that many of the problems of electing judges are 
more acute on the statewide level38: statewide candidates are generally more unfamiliar to the 
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34 Beck Commission report, page 148. 

35 As stated earlier, it is not uncommon for states to utilize an appointive system for appellate judges while 
continuing to elect local trial court judges. According to AJS, nine states use this mixed method approach. 

36 The recommendation for a voter referendum resulted from the Beck Commission's "serious reservations" about 
the ability of voters in the state's larger counties to become well-informed about the qualifications and characters of 
the (often) many candidates on the ballot.�

37 In its press release establishing a Special Commission to study judicial elections, the Pennsylvania Supreme Court 
specifically referred to escalating campaign expenditures in Luzerne and Lackawanna counties. 

38 There are those who would argue that the practice prevalent in many counties of rewarding loyal political party 
service with endorsements for local judgeships (which are often crucial to winning) is as problematic as anything 
that occurs on the statewide level.�



voters than local candidates, statewide turnout is abysmally low, far more money must be 
raised to secure judgeships thereby intensifying the perception that justice can be "bought," 
and campaigns have become increasingly media-driven and inevitably more distasteful. There 
is, moreover, little geographical or racial diversity on the appellate courts.  

But these considerations, persuasive though they may be in later "marketing" a plan to the 
public, are secondary. What the interviews for the Blueprint made abundantly clear was that -
- from the standpoint of what is politically acceptable -- an appointment plan can, and should, 
include only statewide judges.39   

2. An appointive plan should not be called "merit selection." 

According to AJS, the term "merit selection" is intended to describe a plan of choosing 
judges that uses a non-partisan nominating commission of lawyers and non-lawyers to recruit 
and evaluate applicants and to ultimately submit the names of those most qualified to an 
appointing authority. "Model Judicial Selection Provisions," AJS, Revised 1994, page vii.  

While advocates of judicial appointments in Pennsylvania have customarily imparted a 
similar meaning to the phrase "merit selection," the term has come to have more far-reaching, 
and in some instances damaging, implications.  

Some have interpreted calls for a "merit selection" process as an unspoken suggestion that 
judges chosen through partisan elections are not "meritorious." Opponents have also sought 
to discredit the "merit selection" effort as a thinly veiled attempt by "elitists" to reward 
judgeships to big city attorneys from large law firms.  

Regardless of how successful "merit selection" advocates are at debunking what they 
consider to be myths40, the fact remains that, for some, the term "merit selection" has left a 
bitter aftertaste. More than a few proponents of "merit selection" have proposed a new 
appellation to dispel lingering negative associations and also to distance newly proposed 
legislation for judicial appointments from past measures that did not progress.  

Despite the widespread belief that the term "merit selection" has become a liability, only four 
interviewees offered possible alternatives: "judicial reform," "appointive selection," 
"commission-based appointments," and "gubernatorial appointment recommended by a bi-
partisan citizens panel."  

���������������������������������������� �������������������
39 During the years of turmoil involving former Justice Rolf Larsen, which had a spillover effect on the image of the 
whole Supreme Court, it was suggested that Pennsylvania's first experiment with judicial appointments begin with 
the Supreme Court alone. No one during the interviews for the Blueprint offered this as a desirable option. 

40 Accusations that promoting "merit selection" implies that currently sitting judges are not meritorious is typically 
met by strong statements affirming the fine caliber of many judges despite how they were selected. AJS statistics 
confirming that "merit selection" results in judges from more varied legal backgrounds are offered to defend against 
charges of "elitism." 



Admittedly any new terminology may cause some confusion since "merit selection" has now 
become common parlance. However, since several interviewees confirmed PMC's own 
experience that coining a new term would be beneficial, such a change is recommended.  

A nominating commission is essential in an appointive process. Direct appointments of 
judges by the Governor or by the General Assembly, without the assistance of a nominating 
commission, will not be acceptable. 

Nominating commissions are not a required feature of all judicial appointment processes. 
Some states provide for direct appointments by the Governor, and others for direct 
appointments by the legislature, without the assistance of a nominating commission.41  
Members of the federal judiciary are appointed, subject to Senate confirmation, by the 
President of the United States.42  

All persons interviewed for the Blueprint who were willing to consider an appointive system 
were insistent upon the creation of a nominating commission.  

A nominating commission is seen to have many advantages. Ideally, it is hoped that a 
commission provides a layer of insulation from political influences in dictating the list of 
nominees.43  It is also to be expected that a commission will adopt uniform procedures and 
criteria that will ensure the recruitment, evaluation and selection of the highest quality 
candidates for judicial office. When this occurs, AJS statistics confirm that a greater pool of 
talented lawyers from all over the state, and from different racial, ethnic and law practice 
backgrounds, are willing to submit their names for consideration.  

3. A nominating commission is the essential component of the appointive process that has been 
endorsed by AJS since its creation in 1913 and is utilized by most states that appoint their 
judges.44 

The two most recent comprehensive evaluations of the state's judicial system -- the Report of 
the Committee To Study Pennsylvania's Unified Judicial System (1982)45 and the Beck 
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41 See Appendix 2. 

42 Neither the United States Constitution nor United States Code provide for a nominating commission to assist the 
President in making federal judicial appointments. Traditionally United States Senators from the same political party 
as the President are invited to submit names of potential federal district court judges in their home state to the White 
House. Often those Senators will, on their own initiative and not in accordance with any constitutional or statutory 
mandate, empanel screening commissions to assist in preparing a list of possible candidates.�

43 In a 1993 survey on merit selection commissions prepared for the ABA Standing Committee on Judicial 
Selection, Tenure and Compensation, 79% of nominating commission chairs reported that political considerations 
were either infrequently or never introduced into their commissions' deliberations. 

44 Missouri was the first state to enact a nominating commission-based plan of selection in 1940.�

45 This report is often referred to as the "Pomeroy Report" after the Committee's Chair, former Pennsylvania 
Supreme Court Justice Thomas W. Pomeroy, Jr. 



Commission report (1988) -- each recommended the creation of a nominating commission to 
assist in the appointment of appellate judges. All of the constitutional amendments for 
judicial appointments that have been proposed since the Beck Commission report provide for 
a nominating commission.  

In sum, the interviews left no doubt that a proffered plan without a nominating commission 
would most certainly be a "dealbreaker."  

4. A nominating commission must have several key features: (a) a balance of lawyers and non-
lawyers, (b) a balance of Republicans and Democrats, and (c) a membership that reflects the 
diversity of the state. 

There are several key components of a nominating commission-based appointive plan about 
which interviewees for the Blueprint almost universally agreed.  

a. Lawyers/Non-Lawyers. The nominating commission must, in addition to lawyer 
members, include non-lawyers as well. The participation of lawyers was not in dispute. 
Lawyers are widely seen to be most capable of identifying the qualities of a good judge. 
Some interviewees expressed concern that non-lawyers would not be as able to assess 
legal scholarship and judicial temperament, and may be more reluctant than lawyers to 
speak up during commission meetings. 

But the predominant sentiment is that a nominating commission would be enriched by the 
presence of lay members who may bring greater objectivity to the table than the lawyer 
members. One interviewee offered that the presence of lay members would reassure the 
public of its continued voice in the selection of statewide judges.46  

Most nominating commissions in other states include lawyers and non-lawyers, although 
not necessarily in equal numbers. (A majority of states have an odd number of 
commission members in order to avoid tie votes.) Utah's nominating commission, for 
example, has three lawyers (including one judicial member)47 and four non-lawyers. The 
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46 Interestingly, similar considerations prompted the inclusion of an equal number of lay members and lawyers 
members (three of whom are judges) on the Judicial Conduct Board, the investigative body of the judicial 
disciplinary system adopted by statewide voters in 1993. However, adjudications made within the judicial 
disciplinary system are done by a Court of Judicial Discipline comprised of four judge members, two lawyers and 
two lay members. 

47 It is interesting that not one person interviewed suggested that a judge sit on the nominating commission. House 
Bill 2 specifically stated that lawyer members must be non-judges. However, Senate Bill 3 provided that two of the 
four lawyers appointed by the Governor to sit on the nominating commission could (if the Governor so chose) be 
active Common Pleas Court judges. Senate Bill 340 mandated the presence on the nominating commission of two 
Common Pleas Court judges (and two Common Pleas Court judge alternates) who were to be elected by secret 
ballot of Common Pleas Court judges in accordance with election procedures established by the state Supreme 
Court. 

In many states, a judge sits as an ex-officio member of a nominating commission. Indeed, an alternative plan 
recommended by AJS in its Model Judicial Selection Provisions calls for a judicial member to act as the nominating 



reverse is true in Wyoming: four lawyers (including one judicial member) and three non-
lawyers. AJS's Model Judicial Selection Provisions suggest a seven-member nominating 
commission of three lawyers and four non-lawyers, but state that an acceptable 
alternative is for four lawyers and three non-lawyers.  

The most recent proposals for judicial appointments in Pennsylvania -- Senate Bill 3, 
Senate Bill 340 and House Bill 2 -- have suggested an equal number of law-trained 
members and non-lawyer members. The Beck Commission made a similar 
recommendation.  

One interviewee expressed a strong preference for a nominating commission with a 
majority of lay members. However, the overwhelming sentiment was to achieve 
"balance" -- not necessarily an equal balance, as that would be impossible were the 
Commission to have an odd number of members -- but a numerical configuration that 
would prevent either the lawyers or the non-lawyers from having supermajority veto 
power.  

b. Political Party Balance. Key to dispelling (or at least minimizing) the concern that an 
appointive process would still be too political is providing for a balance of Republicans 
and Democrats on the nominating commission. While no one interviewed expressed a 
concern that either Republican or Democratic commission members would favor only 
judicial candidates from their own parties, the need for a bi-partisan commission -- 
particularly given the political history of the judicial selection issue in Pennsylvania -- 
was clearly expressed.48 

AJS's Model Judicial Selection Provisions state that appointment to the nominating 
commission should be made "without regard to political affiliation." Yet recognizing that 
political reality sometimes necessitates consideration of party affiliation, ten states 
require bipartisan representation on the nominating commission, according to AJS. For 
example, nine members serve on Delaware's Judicial Nominating Commission: One 
member is appointed by the Executive Committee of the Delaware Bar Association and 
the remaining eight members by the Governor. No more than five Commission members 
can be members of the same political party.  

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������
commission's ex-officio chair, but with the power only to cast a tie-breaking vote. According to AJS, "a judge 
should have limited power so as to avoid exercising undue influence over other commission members." Model 
Judicial Selection Provisions, revised 1994, page 3.  

48 That the 1997 Pennsylvania Judicial Evaluation Commission did not have a politically balanced membership was 
blamed in some quarters for the negative ratings given Republican statewide judicial candidates. Requiring such a 
balance was considered -- and then rejected -- by the PBA in its redesign of the Judicial Evaluation Commission for 
the 1999 judicial contests. Henceforth the Commission (to be referred to as the Pennsylvania Bar Association 
Judicial Evaluation Commission) is to be empaneled with "consideration for some balance (but no quota) with 
regard to political party affiliation." 



The judicial discipline constitutional amendment approved by the voters in 1993 
provided for a Judicial Conduct Board and Court of Judicial Discipline with equal 
membership from the two major political parties. Senate Bill 3, House Bill 2 and the 
Beck Commission each sought to achieve an equal balance of Republicans and 
Democrats on the nominating commission.49  

As with the lawyer/non-lawyer representation issue discussed above, an equal number of 
Republicans and Democrats can obviously not be achieved were the commission to have 
an odd number of members. In that eventuality, a compromise will have to be reached. 
Clearly, however, any commission that would be politically acceptable must be viewed as 
strongly bi-partisan in nature.  

c. Diverse Membership.50  Everyone interviewed for the Blueprint spoke of the importance 
of diversity on the nominating commission. In fact, this was seen as essential to achieving 
a goal widely thought to be both necessary and desirable: a more diversified judiciary. 

That the term "diversity" has various meanings was well reflected in the Blueprint 
discussions. Several interviewees, concerned that the appellate courts are dominated by 
judges from either Philadelphia or Pittsburgh, talked extensively of the need for 
"geographical diversity." One suggestion to ensure that this would not continue under a 
system of judicial appointments is to provide for a nominating commission with members 
from different regions of the state.  

"Racial and ethnic diversity" was a significant concern for several others who 
underscored the underrepresentation of minorities on the appellate courts. It was 
generally believed that a racially and ethnically diverse nominating commission would be 
sensitive to the need for a more broadly representative judiciary.51  

It was interesting that no one interviewed for the Blueprint raised a particular concern 
about the need for gender diversity on the nominating commission. Presumably this is not 
because such a goal was considered undesirable -- indeed AJS' Model Judicial Selection 
Provisions make reference to the need for both men and women on a nominating 
commission, as did Senate Bill 3, Senate Bill 340, House Bill 2 and the Beck 
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49 House Bill 2 explicitly stated that no more than six members of the 12-member nominating commission could be 
from the same political party. Senate Bill 3, Senate Bill 340 and the Beck Commission report required political party 
balance only among the Governor's appointments to the nominating commission. However, since the remaining 
appointments were to be shared equally by legislative leaders of both parties, it was presumed that political party 
balance would be achieved. Note that Senate Bill 340's additional requirement of two judge-members on the 
nominating commission (without any limitation concerning those judges' political affiliation) left open the 
possibility of an unequal balance of Republicans and Democrats. 

50 This section specifically relates to diversity on the nominating commission. For a discussion of diversity on the 
bench, see pages 47-53. 

51 Recent findings by AJS confirm that diverse nominating commissions tend to produce more diverse nominees and 
also attract more diverse judicial applicants. 



Commission -- but rather because it was seen as so obviously desirable and likely to 
occur that no special mention was necessary. Moreover, since women have made 
significant inroads in achieving statewide judgeships, the need for women on the 
nominating commission is no longer inextricably linked to ensuring more women on the 
bench.  

There was considerable discussion as to how diversity on a statewide nominating 
commission might be achieved. No one recommended requiring a set number of 
members to satisfy either geographical, racial/ethnic or gender diversity. There was also a 
concern that constitutionally "mandating" diversity might later prove legally problematic. 
However, several interviewees expressed dissatisfaction with leaving "diversification" to 
the discretion of those given the authority to appoint commission members. 52 Thus the 
prevailing sentiment was for the strongest possible precatory language within the text of a 
proposed constitutional amendment.  

According to AJS, several states include specific diversity language in the applicable 
legal document53 creating their statewide nominating commissions.  

With respect to geographical diversity, both Connecticut's 12-member judicial selection 
commission and Oklahoma's 13-member judicial nominating commission, include two 
persons from each of those states' six congressional districts.54  Montana's seven-member 
judicial nominating commission has four lay members who reside in different 
geographical areas of the state and two lawyer members, each of whom must reside 
within certain designated judicial districts.55 

Rhode Island, the most recent state to enact a nominating commission-based judicial 
appointment system, is among the few jurisdictions to address racial and ethnic diversity. 
In that state, "[t]he Governor and the nominating authorities . . . shall exercise reasonable 
efforts to encourage racial [and] ethnic . . . diversity within the [judicial nominating] 
commission." In Arizona, the judicial appointment commission's appointing authorities 
"shall endeavor to see that the commission reflects the diversity of Arizona's population." 
Appointing authorities in Minnesota "shall ensure" that permanent members of that state's 
commission on judicial selection includes "minorities." According to the most recent 
Executive Order pertaining to Massachusetts' judicial nominating council, "the highest 
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52 In the view of some interviewees, the only sure way to achieve diversification is to entrust the selection of 
nominating commission members to only one appointing authority (such as, for example, the Governor). 

53 Some states establish their nominating commission-based plans in the state constitution; other states have plans 
based on legislation or executive orders.�

54 The 13th member of the Oklahoma Commission is a non-lawyer selected without regard to region by the 
Commission itself. 

55 The seventh member of Montana's judicial nomination commission is a district justice chosen without regard to 
geography.�



quality of judicial officer appointments can best be assured by the use of a non-partisan 
[council] composed of outstanding citizens in aid to the discretion reposed in the 
Governor, drawn from . . . a cross-section of its diverse population." Finally, in 
Maryland, gubernatorial appointments to the judicial nominating commission shall "to 
the fullest extent possible . . . fairly and appropriately reflect the minority. population of 
the area from which appointed." In electing the remaining members of that commission, 
the Maryland State Bar "should give appropriate consideration" to "minority . . . 
participation in the election process."  

The most recent proposals for judicial appointments in Pennsylvania have all addressed 
diversity on the nominating commission. Senate Bill 3 stated that the nominating 
commission "should include men and women and should reflect the geographical, ethnic 
and racial diversity of the Commonwealth." According to Senate Bill 340, the nominating 
commission "should include a representation of men and women and should reflect the 
geographical, political, economic and ethnic diversity of the Commonwealth." The Beck 
Commission recommended somewhat different terminology, providing that "the 
appointing authorities should maintain on the [c]ommission at all times persons fairly 
representing the geographical, political, economic, sex and ethnic diversity of the 
population of the Commonwealth."  

5. Significantly stronger wording was contained in House Bill 2: "In making appointments to 
the nominating commission, the Governor [the sole appointing authority] shall ensure that the 
commission includes both men and women and has . . . commissioners who come from 
racially and ethnically diverse backgrounds; and commissioners who reflect the geographical 
diversity of this Commonwealth." Legislative leaders were instructed to take the same 
considerations into account in submitting names to the Governor for appointment to the 
nominating commission.  

It is inevitable that the precise language pertaining to diversity on the nominating commission 
will be a topic of debate. Whatever is ultimately agreed upon, however, must convey 
unequivocally that the nominating commission must be both geographically balanced and 
reflective of the racial, ethnic and gender diversity of the Commonwealth.  

Both the Governor and legislative leaders of both parties should have a voice in the selection 
of nominating commission members.56  

"Who picks the pickers?" is a key issue in any debate over a nominating commission-based 
plan of statewide judicial selection. When this issue was raised during interviews for the 
Blueprint, what was first made clear is what method of selecting nominating commission 
members would not be acceptable.  
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56 The related issue of whether, in addition to appointments to the nominating commission by the Governor and 
legislative leaders of both parties, there should be "designated" or "automatic" seats on the commission, or selection 
by appointing authorities other than politically elected officials, is discussed at pages 41-44. 



An overwhelming majority contended that the Governor should not appoint all members of 
the nominating commission. It was strongly felt that the Governor should not be both the 
ultimate appointing authority and also have the power to select those responsible for 
recruiting, evaluating and selecting nominees. Under such circumstances, there was a concern 
that proceedings before the nominating commission could be unduly influenced by the 
Governor's preferences for judgeships. An additional concern was political: many 
interviewees found it unlikely that legislators would be willing to cede total control of the 
nominating commission to the Governor.  

The only "down side" expressed to having more than one appointing authority was with 
respect to the issue of diversification on the nominating commission, i.e. the only realistic 
way to ensure diversity is to give the ultimate responsibility to one appointing authority.  

One suggestion thought to represent a possible "hybrid" alternative was to provide for all 
nominating commission members to be selected by the Governor, albeit two-thirds from lists 
provided by legislative leaders of both parties.57  In this way, the Governor's authority would 
be tempered by allowing legislators to submit names from which the Governor must make a 
majority of commission appointments.  

A handful of states allow their Governors to choose all members of a nominating 
commission, according to AJS statistics. A far greater number, however, provide for 
appointments to be shared, sometimes between several different authorities.  

Indeed the method of nominating commission selection infinitely preferred by most 
interviewees was shared appointments between the Governor and the legislative leaders of 
both political parties.  

Bipartisan legislative involvement in the selection process was seen to have several 
advantages. At the outset, this approach will be appealing to lawmakers without whose votes 
no statewide judicial appointment plan can move forward. It would also give lawmakers a 
stake in the integrity of the selection process itself. Finally, allowing the people's elected 
representatives a voice in selecting nominating commission members would, to some extent, 
counter the objections of opponents of judicial appointments that voters will be left out of the 
process entirely.  

Moreover, most interviewees were confident that strong language within the text of a 
proposed constitutional amendment pertaining to the need for diversity on the nominating 
commission would be heeded by all appointing authorities.  

Shared appointments between the Governor and the legislative leaders of both parties -- with 
each given 1/2 of the appointments to the 16-member nominating commission -- was the 
approach recommended by the Beck Commission and Senate Bill 3. Senate Bill 340 
contemplated a slightly different selection method for its 16-member nominating 
commission: Eight appointments by legislative leaders, six appointments by the Governor 
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57 This was the method of nominating commission selection proposed in House Bill 2. 



and two judicial appointments to be made by secret election ballot of judges of the Courts of 
Common Pleas.58  

6. The pool of applicants for statewide judgeships should not be limited to persons who have 
served, or who currently serve, as elected judges.59 

It has sometimes been suggested that restricting the pool of statewide judicial applicants to 
those judges who have already been chosen by the voters would satisfy defenders and critics 
of partisan elections alike: For defenders, the voters' "right to choose judges" would be left 
intact; for critics, despite the limited pool, only those with outstanding performance on the 
bench would be rewarded by promotion to an appellate court (or to a higher appellate court).  

One interviewee conditioned support of an appointment system on a limited pool. However, 
virtually every other person interviewed felt that such a limited pool would not necessarily 
result in an appellate bench of the highest quality, and certainly would not provide for a 
judiciary with diverse and broad-based outlooks.  

Many interviewees considered trial experience to be valuable training for appellate court 
service. Such experience also results in an easily evaluated record of performance. Strongly 
outweighing these considerations, however, is the belief that other qualified attorneys should 
not automatically be disqualified from attaining statewide judicial office simply because they 
have not submitted to a prior election process. More than one interviewee commented that 
some lawyers with great judicial skills may be poor campaigners. Special mention was also 
made of women and minorities who, in many counties, are not well represented on either the 
trial or intermediate appellate courts.  

In addition to fearing that limiting the pool would result in a significant loss of talent on the 
appellate bench, one interviewee expressed the concern that the elective process -- notably on the 
local level -- produced a "flawed" pool in any event. It was pointed out that Republican judicial 
hopefuls typically cannot win elections in Philadelphia County, and that Democratic candidates 
face similarly difficult odds in Montgomery County.  

The idea of a "limited pool" was rejected by the Beck Commission,60 and also by Senate Bill 3, 
Senate Bill 340 and House Bill 2, each of which called for an open pool of applicants, subject to 
minimum qualification guidelines.  
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58 As stated earlier in the Blueprint, no interviewee suggested that the nominating commission contain judicial 
members. Similarly, there was no mention whatsoever of the judicial branch participating in the selection of 
nominating commission members. 

59 This discussion typically refers to sitting commissioned judges on the Courts of Common Pleas. In its interviews 
for the Blueprint, however, PMC expanded the discussion to include individuals who may have formerly served as 
sitting commissioned judges on the Courts of Common Pleas (and who may subsequently wish to serve on an 
appellate court), as well as individuals who have served, or who currently serve, on either of Pennsylvania's two 
intermediate appellate courts (and who may subsequently wish to serve on the Pennsylvania Supreme Court). 



Notwithstanding the strong belief expressed by many interviewees that limiting the pool of 
applicants was highly undesirable, this was one issue that was thought to be a possible point of 
compromise.  

7. There should be no requirement that judicial appointments rotate by political party. 

From time to time, it has been suggested that rotating appointments to the appellate courts by 
political party would alleviate the fear that a Republican governor (assuming he or she is the 
ultimate appointment authority) would choose only Republican judges and a Democratic 
Governor would choose only Democratic judges.  

This approach was flatly rejected by everyone interviewed for Blueprint. A philosophical 
objection to political party rotation is that a less qualified person might secure a judgeship simply 
because he or she is a member of the party whose "turn" it is for a seat on the bench. It was also 
felt that the negative publicity that would follow the selection of nominees from only one political 
party would be an adequate "check" on the appointing authority, as would a requirement for 
Senate confirmation.  

Political party rotation was not mentioned in the Beck Commission report, nor was such a 
provision included in Senate Bill 3, Senate Bill 340 or House Bill 2. According to AJS, no state 
provides for judicial appointments to rotate by political party.  

8. The Governor should make the final selection of judicial appointees, subject to Senate 
confirmation. 

As has been said, there are many different ways to structure an appointive plan of statewide 
judicial selection. However, every state that utilizes a nominating commission also names the 
Governor as the ultimate appointing authority. Thus it is not surprising that each person 
interviewed for the Blueprint who endorsed a nominating commission-based appointive plan also 
considered final selection by the Governor to be a fundamental characteristic of that plan.  

Less common in other jurisdictions is the requirement that gubernatorial appointments be 
confirmed by the state legislature. Indeed legislative confirmation is required only in nine states 
that utilize a nominating commission-based plan of statewide judicial selection. This fact 
notwithstanding, virtually every person interviewed for the Blueprint included legislative 
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60 Note that the Beck Commission considered, and subsequently rejected, recommending a "semi-open pool" for 
intermediate appellate court nominees. That plan, which had been recommended by a Commission Subcommittee, 
would have mandated that a majority of intermediate appellate court nominees sent by the nominating commission 
to the Governor be selected from a pool of sitting commissioned judges of the Courts of Common Pleas. 

While the concept of limiting the pool of statewide judicial applicants has never engendered much enthusiasm in 
Pennsylvania, it is not without precedent elsewhere. In New York, there is an open pool for seats on the Court of 
Appeals (its highest court) and a pool limited to elected trial court judges for intermediate appellate court seats.  
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approval61 of gubernatorial nominees in their vision of an acceptable plan of statewide judicial 
appointments.  

Interestingly, in its 1983 Judicial Selection Governance Study, the Committee of Seventy 
reported that a considerable number of interviewees opposed any confirmation whatsoever. A 
good nominating commission selecting highly capable nominees, it was felt, obviated the need 
for Senate confirmation. A concern was also expressed that confirmation made the Governor 
"hostage" to partisan political considerations and inappropriately shifted the focus away from 
candidates' qualifications. Judicial Selection Governance Study, page 80. Only one interviewee 
voiced such sentiments during PMC's interviews for the Blueprint.  

Legislative approval was an essential element of Senate Bill 3, Senate Bill 340 and House Bill 2. 
Commentary in the Beck Commission report, which also recommended Senate confirmation, 
focused on whether confirmation should be by majority or 2/3 vote.62 

9. The Governor should be bound by the list of persons recommended by the nominating 
commission. 

There was a clear consensus among those interviewed for the Blueprint that the Governor should 
be bound by the list of recommendations by the nominating commission. Given a well-
constructed selection process designed to produce the most highly qualified judicial nominees, 
there should be no need for a Governor to look beyond the commission's choices. A system 
whereby the Governor can reject all recommendations, and instead substitute his or her own 
favored candidates, would render the nominating commission superfluous.  

All of the states that utilize a nominating commission-based plan for statewide judicial 
appointments for initial terms in office63 limit the Governor to the commission's list of nominees. 
This was the recommendation of the Beck Commission, and was a feature of the appointive 
systems proposed in Senate Bill 3, Senate Bill 340 and House Bill 2.  

A related question is whether the Governor should be able to request additional names should the 
initial list prove for whatever reasons to be unsatisfactory. The overwhelming majority of 
interviewees expressed a preference for limiting the Governor to the first list submitted. Again, it 
was seen as highly improbable that the Governor could not find a satisfactory choice from among 
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61 It was furthermore clear that legislative approval signified action by the Senate acting alone. Perhaps because of 
Pennsylvania's longstanding tradition of Senate confirmation of many of the Governor's appointments -- including 
appointments to fill interim judicial vacancies -- no one suggested that confirmation by the House of 
Representatives, either alone or together with the Senate, be considered. Note, however, that gubernatorial 
appointments to the Rhode Island Supreme Court must be confirmed independently by that state's Senate and House. 
The Senate alone acts on appointments to all other levels of the judiciary. 

62 A comprehensive discussion of this issue appears at pages 50-52. 

63 Four of the states that utilize a nominating commission to fill interim judicial vacancies -- Georgia, West Virginia, 
Minnesota and North Dakota -- allow the Governor to reject the commission's list. 



the initial nominees. Permitting the Governor to request additional names would, in the view of 
most, encourage a "fishing expedition" until the Governor's favored candidate surfaced.  

Consideration of whether or not the Governor should be bound by the nominating commission's 
first list of nominees may, to some extent, depend on the number of names to be included on that 
list. If, for example, the nominating commission is permitted to submit to the Governor a list of 
all persons found qualified, there is likely to be more interest in limiting the Governor to the 
names on that list. On the other hand, if the nominating commission may submit only a limited 
number of names, there may be more willingness to allow the Governor to request an additional 
list.64 

According to AJS statistics, some states do permit a Governor to reject the first submitted list of 
nominees. The Governor of Delaware, for example, may require that state's commission to submit 
one supplementary list (after an initial submission of at least three names). In New Mexico, where 
the constitutional provision establishing the nominating commission does not indicate how many 
names are to be submitted, the Governor may make one request to the commission for additional 
names and the commission shall comply if a majority of members find that additional persons 
would be qualified. Tennessee requires its Governor to state reasons for rejecting the initial list of 
three names before requesting an additional list of three names.  

The Beck Commission report made no reference to the Governor seeking a "second" list, nor did 
Senate Bill 3, Senate Bill 340 or House Bill 2. Senate Bill 3, however, did provide for the 
submission to the Governor of a supplementary list of 3 names (per remaining vacancy) in the 
event the Senate rejected each of the nominees on the initially provided list.65 

Most of the interviewees who supported judicial appointments expressed a reluctance to allowing 
Senate rejection to trigger the submission of additional names. The delay in filling judicial seats 
at that late juncture of the selection process would, in the view of most, be unacceptably 
excessive. It would also allow the Senate to forestall serious consideration of the commission's 
choices -- all of whom have been found highly qualified -- in an effort to undercut the Governor 
(often for political reasons that go beyond the judicial selection process).  

10. Deadlines should be imposed for action by the nominating commission, Governor and Senate. 

One of the biggest fears of an appointive method of judicial selection is that vacancies will be left 
unfilled for indefinite periods of time.66  One need look no further than the federal judicial 
selection process -- where inordinate delays by the President in submitting nominations and by 
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64 The issue of how many names should be submitted to the Governor by the nominating commission is discussed at 
pages 45-46. 

65 Senate Bill 3 did not make clear, however, whether a nominating commission could be directed to submit more 
than one additional list in the event of Senate rejection. 

66 An open seat on the seven-member state Supreme Court was seen to be particularly problematic given the 
potential for deadlocked votes.  



the Senate in acting on the President's choices have been widely criticized -- to substantiate the 
genuineness of that fear.67 

It is for this reason that virtually everyone interviewed for the Blueprint spoke of the need to 
impose final deadlines on each of the different phases of a judicial appointive process. Thus time 
limitations must be set for (a) the submission of a list of nominees to the Governor, (b) the 
submission of a nomination by the Governor to the state Senate, and (c) action by the state Senate 
in approving or rejecting the Governor's nominee.  

According to AJS statistics, a majority of states that utilize statewide nominating commissions 
impose time limitations for the submission of a list of nominees to the Governor. Typically the 
nominating commission is given anywhere from a minimum of 30 days (Colorado and Montana, 
for example) to a maximum of 120 days (Iowa). Most states fall within the 60 to 70 day range. 
Some states allow for an extension of time. In Utah, for example, the 30 day time limitation may 
be extended for an additional 30 days if there are fewer than nine applicants.  

Under most circumstances, and particularly once a nominating commission has been well set in 
place,68 it should not be difficult for a nominating commission to meet its deadline. Although 
vacancies sometimes occur unexpectedly, the existence of a future opening (occasioned by 
mandatory retirement or an announced intention to retire before reaching mandatory retirement) 
is often known well in advance of its actual occurrence. Senate Bill 3, Senate Bill 340 and House 
Bill 2 allowed for the selection process to begin 90 days before the date a known vacancy will 
occur.  

Each of these proposed constitutional amendments also imposed 60 day deadlines (after a 
vacancy occurs) on the submission of a list by the nominating commission to the Governor. The 
Beck Commission had recommended a 90 day deadline.  

The most recently introduced proposals for a statewide judicial appointive system also recognized 
that the Governor must act promptly.69  Both Senate Bill 3 and House Bill 2 required the 
Governor to nominate one person for each vacancy for which a list has been submitted within 30 
days after receiving the list. Senate Bill 340 called for a gubernatorial nomination within 90 days 
after a vacancy occurs. According to the Beck Commission report, the Governor must make a 
nomination within 45 days after the submission of a list, but not before 30 days.70 
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67 By contrast, although delays have occurred with respect to the filling of interim judicial vacancies under the 
current state system, such inaction is always remedied by the next scheduled election.�

68 That is to say, once a nominating commission has adopted rules of procedures and members' conduct rules and 
has refined the many different tasks inherent in the recruitment, evaluation and selection process, including the 
training of all commission members and those assigned to investigate prospective nominees. 

69 . Under Article IV, section 8(b) of the Pennsylvania Constitution, the Governor is required to fill interim judicial 
vacancies within 90 days of the first day of the vacancy. 

70 AJS has not compiled statistics on the number of days within which a Governor must respond to the nominating 
commission's list. 



Perhaps the greatest potential for delay, and of concern to many interviewees for the Blueprint, is 
at the third tier in the appointment process: Senate confirmation.71  No one favored the Senate 
being given an open-ended period within which to act on the Governor's nominee. Indeed some 
found frustrating the unavoidable delay occasioned by the fact that the Senate is not continuously 
in session throughout the year. Requiring the Senate to act within a certain number of calendar 
days after the Governor submits a nominee (as did House Bill 2) can be significantly different 
from mandating action within a certain number of legislative days (as did Senate Bills 3 and 
340).72  

Moreover, whereas the nominating commission and the Governor have little to gain by delay, this 
is not so once a nomination reaches the Senate. Threats of inaction on, or rejection of, a 
gubernatorial judicial nominee may be used to cajole a governor to act in another policy area 
entirely.73  

Virtually all of the interviewees concurred that a proposed constitutional amendment for 
statewide judicial appointments must include provisions outlining a precise timetable for Senate 
action on a gubernatorial nominee.74  This includes a time limitation within which the Senate 
must act on a nomination (including a nomination made during a recess or adjournment sine die), 
as well as what is to occur in the event of either Senate inactivity within the prescribed time 
limitation or Senate rejection of nominees.  

11. Retention elections should remain a part of a judicial appointment system.  

A constitutional change approved by the voters in 1968 requires an incumbent judge seeking 
additional terms to participate in a non-partisan judicial retention election. This means a judge 
can be retained or rejected through a "yes" or "no" vote by a majority of those voting. Prior to 
1968, "retention" judges were required to participate in partisan contests.  
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71 AJS does not maintain statistics on the length of time required for Senate confirmation in those states whose 
appointment plans of statewide judicial selection mandate Senate action.�

72 The Beck Commission did not articulate any specific time limitations regarding Senate confirmation. Provisions 
regarding time limitations in Senate Bill 3 and Senate Bill 340 mirrored those pertaining to gubernatorial 
nominations to fill interim judicial vacancies in Article IV, section 8(b) of the Pennsylvania Constitution: the Senate 
must act within 25 legislative days  

of submission of a nomination or the nominee is deemed confirmed. House Bill 2 required the Senate to act within 
45 days of submission of a nomination or the nominee is deemed confirmed. 

73 Whether Senate confirmation requires a majority or a 2/3 vote can have a tremendous impact on the effectiveness 
of delay tactics. This issue is discussed at pages 52-53.�

74 A related issue, and one on which no consensus was reached among interviewees for the Blueprint, is whether the 
Constitution should also contain an "anti-gridlock" provision that would ensure that at least one of the nominees 
recommended by the nominating commission ultimately succeeds to the appellate bench, and that openings on an 
appellate court do not go unfilled for indefinite periods of time. This issue is discussed at pages 52-53. 



Fear that individual judges may become targets for a "vote-no-on-retention" campaign by special 
interest groups unhappy with the judge's rulings prompted one interviewee to call for eliminating 
retention elections altogether. This fear is not entirely unfounded. Although no Pennsylvania 
appellate judge has ever lost a retention election, the ouster of Tennessee Supreme Court Justice 
Penny White in 1996 for an unpopular decision in a death penalty case emboldened special 
interest groups in other states seeking to unseat sitting judges.75  

The prospect of having to combat anti-retention forces may have devastating impact on the 
independence of the judiciary. In the words of one interviewee: "Judges will be tempted to temper 
their judicial rulings and philosophies because they fear that some group will be gunning for them 
during a retention election."  

While several interviewees shared this concern, support for keeping retention elections was 
overwhelming. Virtually all persons who favor statewide judicial appointments believe that 
retention is an acceptable compromise to maintain the public's participation in the judicial 
selection process. In other words, a judge can always be voted out of office.  

Many of the interviewees further predicted that a plan of statewide judicial appointments that did 
not include a retention component would be defeated at the ballot box. They pointed out that 
retention elections were left intact by the Beck Commission and have also been a fundamental 
component of all of the proposed constitutional amendments for statewide judicial appointments 
that have been introduced over the past decade.76  According to AJS statistics, most states that 
utilize an appointive plan of statewide judicial selection have retention elections.77  

Since most interviewees conceded that voters are largely unfamiliar with retention candidates, 
there was considerable discussion about whether the retention elections would be enhanced by 
having judges seeking additional terms in office submit to a formalized performance evaluation. 
AJS -- which reports that five states have already adopted retention evaluation programs -- 
strongly believes that growing evidence of efforts to oust judges by special interest groups has 
made retention evaluation programs an increasingly important component of a nominating 
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75 In November 1997, for example, anti-abortion foes in California mounted a vigorous -- although ultimately 
unsuccessful -- effort to unseat two Justices of the state Supreme Court for their decision invalidating California's 
parental consent law for minors seeking an abortion. Both Justices resorted to hiring political consultants and raising 
funds to secure their seats. 

76 . A related issue, and one on which no consensus was reached among interviewees for the Blueprint, is the 
appropriate length of the initial term in office prior to a retention election. This issue is discussed at pages 56-58. 

77 Exceptions include Massachusetts and New Hampshire (statewide judges may serve until age seventy), Rhode 
Island (statewide judges have life tenure) and Hawaii (statewide judges are reauthorized by the nominating 
commission). 



commission-based plan of statewide judicial selection. In its view, the best antidote to retention 
opponents is dissemination to voters of objective information about a judge's past performance.78  

Creating a similar evaluation program in Pennsylvania had substantial appeal to several 
interviewees who acknowledged that voters often cast retention votes with little knowledge of a 
judge's record of performance. Most interviewees, however, reluctantly felt that this was a topic 
best left for another day.79  Simply instituting judicial appointments was considered to be a big 
enough leap at this juncture.  

D. Key Areas Of Disagreement 

1. The Nominating Commission: Composition and Selection80 

Any discussion about the particular elements of a nominating commission-based plan of 
statewide judicial appointments begins with the nominating commission itself. For it is at this 
level that prospective candidates are recruited, evaluated and ultimately recommended to the 
Governor for appointment. Who sits on the nominating commission, and how those persons 
are selected, was therefore a topic of great interest to the interviewees for the Blueprint. It 
was also a topic about which there were considerable differences of opinion.  

As stated earlier, a consensus was reached on several key features of a nominating 
commission: (1) a balance of lawyers and non-lawyers, (2) a balance of Republicans and 
Democrats, and (3) a racially, ethnically and regionally diverse membership of women and 
men. That the Governor and legislative leaders of both parties should have a voice in the 
selection of nominating commission members was also widely agreed upon.  

These general parameters, although important, were thought by no one to be the "be-all-and-
end-all" of an acceptable nominating commission-based plan of statewide judicial 
appointments. Further refinements, specifically crafted to respond to the politics of the 
judicial selection issue unique to Pennsylvania, were considered to be essential.  

Yet it was also understood that decisions about further refinements cannot be made in a 
vacuum. Constitutional provisions are difficult to change. Therefore, careful scrutiny must 
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78 For an excellent review of an AJS study assessing the impact of judicial performance evaluation programs that 
were in place for the 1996 judicial�retention elections see Esterling, Kevin, "Judicial accountability: the right way," 
Judicature, Volume 82, Number 5, March-April 1999. 

79 Neither the Beck Commission report nor any of the proposed constitutional amendments for statewide judicial 
appointments contained provisions for judicial performance evaluations. 

80 Inherent in any discussion of the nominating commission is consideration of the size of the commission itself. 
According to AJS statistics, the size of nominating commissions in other states varies from as few as five to as many 
as 24. The Beck Commission proposed a 16-member nominating commission as "large enough to provide for 
substantial diversity of viewpoint and to provide for appointments from various factions within the political structure 
of the state." Beck Commission report, page 170. Both Senate Bill 3 and Senate Bill 340 set nominating commission 
membership at 16, while House Bill 2 set the number at 12.�



attach to the precise language to be included in the Constitution relating to both the 
composition and the selection of a nominating commission.  

a. Appointing Authorities. With that in mind, one key debate centered on whether the 
Governor and legislative leaders of both parties -- although given a voice in the judicial 
selection process -- should be the sole appointing authorities. One interviewee believed 
that such a provision would make the nominating commission "too political." Others 
expressed a concern that membership on the nominating commission would become 
patronage positions for loyal campaign contributors. The existence of a symbiotic 
relationship between appointer and appointee might, it was felt, invite suspicions 
(whether justified or not) that the selection of judicial nominees would be motivated by 
political considerations. 

Several interviewees were aware that, in some other states, the state bar association was 
given the authority to select lawyer members of the nominating commission. Although 
most interviewees did not address this possibility directly, a strong inference drawn from 
the discussions was that this suggestion would be soundly rejected.  

It was pointed out that the Pennsylvania Bar Association (PBA) does not "represent" the 
interests of all lawyers on a variety of issues. In recent years, the PBA and certain other 
lawyers' associations have not seen eye to eye on a number of ballot questions and 
proposed legislation.  

In its 1983 Judicial Selection Governance Study, the Committee of Seventy reported that 
the issue of Supreme Court participation in the selection of nominating commission 
members "provoked the most vehement disagreement concerning the subject of 
commission formation." Judicial Selection Governance Study, page 76. As mentioned 
earlier, PMC found no support for members of the judicial branch participating in the 
selection of nominating commission members.  

b. Designated or Automatic Seats. Given no interest in having either the state bar 
association or members of the judiciary appoint nominating commission members, an 
alternative was proposed for having "designated" or "automatic" seats on the nominating 
commission. 

Almost immediately, the Pennsylvania Constitution arose as an obstacle. Given the great 
difficulty of amending the Constitution, to name an organization in the Constitution itself 
would, as a practical matter, give the organization virtually permanent status, thus 
making no allowance for the possibilities that the organization might cease to exist, or its 
purpose change, or its reputation become tarnished.  

Several interviewees familiar with constitutional construction much preferred the greater 
flexibility of including the names of any organizations within legislation implementing 
the constitutional amendment. In that way, changes could be more readily made without 
requiring amendment of the Constitution.  



By far the most common suggestion was to include representatives of particular 
constituencies -- notably the business, labor, and civic communities -- amongst the 
appointments to the nominating commission.  

One way to accomplish this would be to allow the constituencies themselves substantial 
input into choosing their own representatives. In Tennessee, for example, lawyer 
members of the nominating commission are chosen by the Speakers of the Senate and 
House from lists submitted by the Tennessee Bar Association, Tennessee Defense 
Lawyers Association, Tennessee Trial Lawyers Association, Tennessee District 
Attorneys General Conference and the Tennessee Association of Criminal Defense 
Lawyers.  

A second possibility -- and one that would not limit appointing authorities to lists 
submitted by constituencies given "designated" or "automatic" seats -- surfaced with the 
introduction of House Bill 2. That bill provided for a 12-member nominating 
commission: four members were to be appointed directly by the Governor and eight 
members from lists submitted to the Governor by legislative leaders of both parties. In 
making all appointments, the Governor was required to "ensure" that the nominating 
commission would have "commissioners who are members of the labor, business and 
civic communities." Legislative leaders of both parties were required to take those same 
factors into account in submitting names to the Governor.  

The motivation behind this provision was, in part, politically strategic: perhaps organized 
labor might reconsider its opposition to statewide judicial appointments if given a "seat at 
the nominating commission table." Yet, at the same time, including business and civic 
representatives would provide a system of "checks and balances" so that no one special 
interest constituency would dominate the nominating commission.  

c. Automatic seats for certain groups is not a new concept in Pennsylvania where various 
boards and commissions contain "designated" or "automatic" members. For example, in 
addition to three state appointed officials, membership on the Pennsylvania Health Care 
Cost Containment Council must include representatives of business (6), organized labor 
(6), physicians (1), hospitals (1), commercial insurance (1), Blue Cross/Blue Shield (1), 
HMOs (1), and consumers (1).  

Yet, as one interviewee pointed out, extreme caution must guide any decision to create 
"designated" or "automatic" seats. Unlike the Pennsylvania Health Care Cost 
Containment Council, a nominating commission would have significant power and 
responsibility as the "gatekeeper" of statewide judicial selection. Some found it important 
to avoid a perception that the special interest groups are controlling the process.  

Another misstep would be to establish "designated" or "automatic" seats for the sole 
purpose of winning over opponents of judicial appointments. The inclusion of labor 
representatives on the nominating commission as proposed in House Bill 2 in no way 
softened the position of organized labor at that time. In discussions for the Blueprint, 



none of the historical opponents of appointive selection was willing to speculate whether 
giving them a "seat at the table" would "bring them around" at this juncture.  

Several interviewees articulated practical drawbacks to "designated" or "automatic" seats: 
where do you draw the line? In their view, too many special interest constituencies are 
likely to seek inclusion.  

For example, would a "designated" or "automatic" seat for a member of the business 
community be filled by a representative of the Pennsylvania Chamber of Business and 
Industry, the Pennsylvania Business Roundtable, National Federation of Independent 
Businesses, or the Pennsylvania Manufacturers' Association? Would local Chambers of 
Commerce or other regional business associations also wish to participate? Which group 
from among the state's myriad civic organizations would occupy the seat designated for 
the civic community?  

In light of the consensus reached that there should be a significant lawyer presence on the 
nominating commission, several interviewees questioned whether there should also be 
"designated" or "automatic" seats within the lawyer group. Groups likely to seek 
inclusion include the Pennsylvania Trial Lawyers Association, the Pennsylvania Bar 
Association, the Pennsylvania Association of Defense Counsel, the Pennsylvania District 
Attorneys Association, and a representative of the criminal defense bar. One interviewee 
suggested the inclusion of a representative of minority bar interests, such as the 
Barristers' Association of Philadelphia, Inc. or the Hispanic Bar Association of 
Pennsylvania.  

Another possibility suggested was to create a "designated" or "automatic" seat for a legal 
representative who was not affiliated with any legal organization, such as a law school 
dean. The Dean of the University of New Mexico Law School serves as an ex-officio 
member of that state's nominating commission, for example.  

In sum, the interviews for the Blueprint exposed both the potential benefits and 
weaknesses of providing "designated" or "automatic" seats. Wrestling with the 
possibilities of construction resulted in far more ideas than actual resolutions. Yet it is 
apparent that most interviewees believed this was an area worthy of further exploration, 
and were also confident that any differences could ultimately be accommodated.  

2. The Nominating Commission: Submission Of Names To The Governor 

A nominating commission-based plan of judicial appointments was widely viewed by most 
interviewees as the best way to ensure selection based, first and foremost, on qualifications. 
Differences of opinion emerged, however, over whether the nominating commission should 
submit to the Governor the names of all qualified applicants, or rather a limited number of 
names of the applicants determined to be the most qualified.  

Given a nominating commission that follows rigorous guidelines for reviewing judicial 
applicants, one interviewee felt that there should be no limitation on the number of names 
sent to the Governor. As long as each applicant is found qualified, it was argued, there should 



be no objection to whomever is ultimately selected. Moreover, a longer list would permit the 
inclusion of a more diverse group of applicants.  

Other interviewees believed that the nominating commission should employ a "most 
qualified" standard in its selection of judicial applicants. Too many applicants would likely 
satisfy what was considered to be a "lesser" standard of "qualified." It was felt that the 
nominating commission's goal should be to identify the most exceptional persons in the 
applicant pool. While it was recognized that diversity considerations might make such 
constraints problematic, it was nonetheless felt that a list of no fewer than three names and no 
more than five names should provide the Governor a sufficiently diverse list from which to 
choose a nominee.81  This is generally consistent with the number of names submitted in most 
states that utilize nominating commissions for statewide judicial selection.82  

A preference more commonly expressed during the interviews for the Blueprint was for a 
slightly larger list of five to seven names.83  It was feared that allowing more than seven 
names would lead to the inclusion of less capable candidates while fewer than five names 
might invite political pressure on nominating commission members.  

The Beck Commission recommended that the nominating commission submit a list of five to 
seven names per judicial vacancy, as did Senate Bill 340. Both Senate Bill 3 and House Bill 2 
set the number of names to be submitted at five.  

Although there was no clear consensus on the number of names to be submitted to the 
Governor by the nominating commission, this was not an issue that appeared to be of great 
importance to the interviewees. Thus it is likely to be a point of compromise.  

3. Diversity84 On The Statewide Courts85 
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81 As addressed earlier in the Blueprint, the size of the list may affect consideration of whether or not the Governor 
should be permitted to request a second list of nominees from the nominating commission. 

82 Since the nominating commission's role is to assist in the selection process, rather than to choose the judge, most 
states require the submission of names to the Governor in alphabetical order instead of in order of commission 
preference.�

83 An additional question, and one that was not explored in discussions for the Blueprint, was whether there should 
be the same number of names submitted for each additional judicial vacancy on the same court. Senate Bill 3 
provided for the submission of three names (in addition to the first list of five) for each additional vacancy; the 
Governor could then select any of the names submitted for any of the then-existing vacancies. Two additional names 
for a second vacancy on the same court were allowable under House Bill 2 and Senate Bill 340. 

84 If the goal of the nominating commission selection process is to select the most qualified candidates for statewide 
judicial office, some may argue against consideration of factors that do not bear directly on qualifications such as 
one's place of residence, race, ethnicity or gender. 

85 This section relates specifically to diversity on the statewide courts. For a discussion of diversity on the 
nominating commission, see pages 28-32. 



a. Geographical Diversity. As stated earlier in the Blueprint, there is tremendous resentment 
among many Pennsylvanians that current members of the appellate judiciary reside 
almost exclusively in Pittsburgh or Philadelphia, or their immediately adjacent counties. 
Thus it was not surprising that a significant number of interviewees stated that promoting 
geographical diversity on the bench was critical to passage of any plan for statewide 
judicial appointments. How to accomplish this, however, was far from clear. 

Some interviewees were confident that a diverse statewide nominating commission 
would be sensitive to the need to consider and recommend judges from the state's less 
populous areas.86  Presumably the popularly-elected Governor and Senate, whose 
respective jobs would be to appoint and confirm judicial nominees, could be expected to 
ensure that no one county or region would dominate the appellate bench.  

According to AJS, the experience of other states with a nominating commission-based 
plan of statewide judicial appointments confirms this belief. For example, of the seven 
judges on New York's highest court, one of the nation's most highly respected courts, 
three are from New York City and each of the other four resides in a different county 
upstate.  

In the view of several interviewees, however, anything short of a guarantee that the 
statewide bench would be regionally diverse would fail to appease rural legislators.  

House Bill 2 represented a compromise between relying on the discretion of a regionally 
diverse nominating commission, the Governor and Senate, and "mandating" a more 
geographically balanced statewide judiciary. That bill required that the nominating 
commission first consider the applicants' qualifications and next consider that each 
appellate court should include men and women as well as justices/judges "who reflect the 
geographical diversity of the Commonwealth."87 

According to AJS, the inclusion within House Bill 2 of a provision relating to 
geographical diversity considerations in the actual selection of judicial nominees was 
unusual. Only two other states -- Massachusetts and Arizona -- have formally addressed 
this issue. The executive order establishing Massachusetts' statewide judicial nominating 
council states that "judicial candidates should be drawn from a cross-section of our 
community, representing . . . geographically diverse parts of the Commonwealth . . ." In 
Arizona, where intermediate appellate court judges are chosen from two geographical 
districts, there is a statutory requirement that each district have urban and non-urban 
judges.  
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86 It was furthermore felt that, once elections were eliminated, qualified lawyers who live outside the major 
metropolitan areas would have an equal opportunity to attain appellate judgeships. As a result, the pool of applicants 
would widen significantly.�

87 The Beck Commission report did not address the issue of requiring regional diversity on the appellate bench, nor 
did Senate Bill 3 or Senate Bill 340. 



Each of the approaches that has been described -- (1) trusting that a regionally diverse 
nominating commission, the Governor and the Senate will be sensitive to the need for a 
regionally diverse bench or (2) including strong precatory language pertaining to regional 
diversity on the bench in the text of a constitutional amendment -- contemplates that there 
will be only one statewide nominating commission and that the pool of prospective 
applicants will come from all areas of the state.  

Several rural lawmakers endorse a more aggressive resolution of regional concerns, such 
as that proposed in House Bill 1320, Printer's Number 1505 (1995-1996 legislative 
session). Dividing the Commonwealth into three districts (Western, Central and Eastern) 
of roughly equal population, House Bill 1320 provided for a designated number of judges 
on each appellate court from each district,88 chosen by a nominating commission whose 
members resided within that particular district.  

At the time it was introduced, House Bill 1320 was thought by many advocates of 
statewide judicial appointments to hold the potential for a breakthrough: the problems 
associated with partisan elections would be eliminated and, at the same time, the 
guarantee of geographical diversity might bring in those whose primary concern was the 
lack of regional diversity on the appellate courts. Indeed several interviewees for the 
Blueprint articulated that they could continue to support a plan that would "regionalize 
the statewide courts" for the purposes of judicial appointment only.  

Yet one interviewee recalled that some lawmakers found an insurmountable problem 
with House Bill 1320: they did not like the district within which their own county was to 
be placed. No lawmaker wished to have his or her county co-mingled with either 
Philadelphia or Allegheny County with respect to statewide judicial appointments.  

Other interviewees raised additional concerns about engrafting a regional component 
onto a plan of statewide judicial appointments. Those who philosophically believe that 
"selection should be blindfolded without regard for county of origin" oppose the idea of 
dividing the state into districts, even if only to assure geographical diversity on the bench. 
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88 For the 15-member Superior Court and the nine-member Commonwealth Court, seats would be allocated equally 
among the three districts: on the Superior Court, each of the three districts would be guaranteed five seats and on the 
Commonwealth Court, each of the three districts would be guaranteed three seats. 

The seven-member Supreme Court would be constructed somewhat differently: there would be one justice from 
each of the three districts, chosen by the Governor from among candidates recommended by that district's 
nominating commission. For the remaining four seats, each nominating commission would submit three names to 
the Governor. The Governor would be required to consider regional diversity in making these "at-large" 
appointments.  

According to House Bill 1320, this appointive plan by region would be phased in as vacancies occur on the appellate 
courts. The transition period would end when each district attained the requisite number of seats on each of the three 
courts.�



The entire approach was also seen to invite later difficulties associated with decennial 
redistricting caused by population shifts as disclosed by the census.  

A particular handicap that troubled one interviewee is that appointive selection by region 
unfairly limits the pool of eligible judicial candidates since a vast majority of lawyers live 
in either Philadelphia or Pittsburgh. A plan that would allow a less qualified person to 
become an appellate judge simply to fulfill a requirement of regional diversity is, to 
some, contrary to the goal sought to be realized by appointing (rather than electing) 
judges.  

One alternative suggested by one interviewee was to divide the state into three districts 
according to already-drawn United States District Court lines. A commission established 
in each district would submit several names to the Governor and the Governor would 
then appoint from among this regionally balanced group. While there would be no 
guarantee that the Governor would make appointments in a way that would result in 
regionally balanced appellate courts, at least there would be an assurance that judicial 
candidates from all over the state were in the considered pool. Such an approach might be 
further refined by providing that the Governor could not make two consecutive 
appointments from any one region.  

Although many interviewees recognized that Pennsylvania's "unique" political history 
would dictate the construction of any judicial selection reform, some expressed interest in 
drawing on the experience of other states, particularly with respect to how regional 
concerns had been addressed.  

According to AJS,89 14 of the 23 states that utilize a nominating commission-based plan 
of statewide judicial appointments initially select those judges on a statewide basis, five 
select them on a regional basis and four select some appellate judges on a statewide basis 
and some on a regional basis. In 21 of the 23 states there is only one statewide 
nominating commission. Florida and Nebraska have separate nominating commissions 
for the court of last resort and for each intermediate appellate district.90  

In short, it was clear from a large number of the interviews that achieving regional 
balance on the appellate courts was considered to be a high priority concern. It may well 
turn out that an appointive plan that divides the state into districts will lose the support of 
some, while an appointive plan that does not create districts will lose the support of 
others.  

However, a significant portion of the interviewees felt strongly that the problems 
presented by past proposals should not impede revisiting those proposals once again, or 
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89 Testimony presented at the House Judiciary Committee hearing on House Bill 1320 by Kathleen M. Sampson, 
former Director of AJS' Elmo B. Hunter Center For Judicial Selection, August 30, 1995. 

90 AJS' Comparison of States Using Merit Plans for Initial and Interim Appointment of Appellate Court Judges is 
attached as Appendix 4.�



exploring other options regarding regionalized courts, if to do so would result in an 
agreed upon plan of statewide appointive selection.  

b. Racial And Ethnic Diversity. Achieving racial and ethnic diversity on the appellate courts 
was a concern of several interviewees. Interestingly, discussions related to this concern 
focused primarily on how to ensure racial and ethnic diversity on the nominating 
commission. As stated earlier in the Blueprint, it was generally believed that diverse 
commission members would have a heightened sensitivity to the need for a more broadly 
representative judiciary. 

However, one interviewee believed that relying on a diverse nominating commission to 
"cure" the current underrepresentation of minorities on the statewide courts was 
insufficient. This interviewee urged consideration of language included in House Bill 2 
that would have required the nominating commission to consider (after applicants' 
qualifications) that each appellate court should include "justices or judges who come 
from racially and ethnically diverse backgrounds." Comments to the Beck Commission 
report stated that the nominating commission should be sensitive to the demands for more 
minorities on the bench.91  

Several states have adopted provisions relating to the need for a nominating commission 
to consider a racially and ethnically diverse judiciary. For example, the Commission on 
Judicial Selection in Minnesota is required to "actively seek out and encourage qualified 
individuals, including minorities, to apply for judicial office," and to "give consideration 
to . . . minorities" in evaluating candidates. In Florida, although the "primary 
consideration" of the nominating commission in recommending judicial applicants "shall 
be merit," the commission shall also consider "the diversity of the state's population." 
Arizona has a similar provision regarding recommendations made by the nominating 
commission.  

While fewer interviewees had strong opinions about ensuring racial and ethnic diversity 
on the appellate bench than about the need for regional diversity, this should not be 
interpreted to suggest that the former concerns need not be addressed. It should be 
expected that the issue will be raised,92 and that adequate assurances must be made that 
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91 Senate Bill 3 and Senate Bill 340 were silent on the issue of ensuring racial and ethnic diversity on the statewide 
bench. 

92 Many allege that instances of racial and ethnic bias in the justice system will decrease given a more diversified 
judiciary. Note that the Commonwealth's 1999-2000 budget includes $400,000 to create a commission to study 
racial, ethnic and gender equity in the state's court system. That line item has been widely applauded by the 
Pennsylvania and Philadelphia Bar Associations and the Hispanic Bar Association of Pennsylvania, as well as other 
organizations that have for years urged the creation of such a commission. 



one desired outcome of appointive selection is a statewide bench that better reflects the 
racial and ethnic diversity of the Commonwealth.93  

c. Gender Diversity. With more and more women attaining statewide judgeships, not only 
in Pennsylvania but across the country, it was not surprising that ensuring gender 
diversity on the statewide courts was not raised by interviewees as a key concern. This is 
not to imply that the interviewees felt such a goal was undesirable. Rather, it appeared to 
be assumed that female judicial applicants would fare as well under a nominating 
commission-based plan of statewide judicial selection as male applicants.94  

The sponsors of House Bill 2 did not feel similarly when that proposed constitutional 
amendment was introduced in 1993. House Bill 2 would have required the nominating 
commission to consider (after applicants' qualifications) that each appellate court should 
include "both men and women." Comments to the Beck Commission report stated that 
the nominating commission should be sensitive to the demands for more qualified women 
on the bench.95  

As with racial and ethnic diversity, several states have adopted provisions relating to the 
need for the nominating commission to consider the need for female appellate judges. For 
example, the Commission on Judicial Selection in Minnesota is required to "actively seek 
out and encourage qualified individuals, including women, to apply for judicial office" 
and to "give consideration to women" in evaluating candidates. Missouri's nominating 
commission is also required to actively recruit women applicants and "shall further take 
into consideration the desirability of the bench reflecting the . . . gender composition of 
the community."  

Since issues of gender equity in the state's court system are important to, and are being 
addressed by, both state and local bar associations, a discussion of how to provide 
assurances of increased representation of women on the statewide bench is to be 
expected.  

4. Senate Confirmation 
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93 A September 1998 AJS study of methods of initial selection of African-American judges serving on state courts of 
last resort and intermediate appellate courts indicated a higher percentage chosen through nominating commission-
based plans of appointive selection (36%) than any other selection method: gubernatorial appointment without a 
nominating commission (24%), partisan election (18%), other methods of selection (12%), non-partisan election 
(6%), and election by the state legislature (4%).�

94 A September 1998 AJS study of methods of initial selection of women judges serving on state courts of last resort 
and intermediate appellate courts indicated a higher percentage chosen through nominating commission-based plans 
of appointive selection (32%) than any other selection method: gubernatorial appointment without a nominating 
commission (25%), partisan election (17%), non-partisan election (12%), other methods of selection (10%), and 
election by state legislature (3%). 

95 Senate Bill 3 and Senate Bill 340 were silent on the issue of ensuring gender diversity on the statewide bench.�



There is perhaps no judicial selection issue more vexing than whether, in acting on judicial 
nominations, the Senate must confirm by a 2/3 (34 Senators) or majority (26 Senators) vote. 
Predictably, very strong sentiments were expressed during the interviews for the Blueprint 
and, in some cases, little room for compromise. This is hardly surprising given that, in the 
current Pennsylvania Senate, there are 30 Republicans and 20 Democrats.  

Those favoring majority confirmation argued that this was "good policy" irrespective of 
which political party held a numerical edge in the Senate. Majority confirmation would 
increase the chance for a candidate to be swiftly confirmed, and significantly reduce the odds 
of delay and deadlock.96  It would also reduce partisan political influence over the judicial 
selection process, in contrast to a 2/3 requirement that (in the view of majority confirmation 
advocates) gives the minority party veto power over the Governor's appointments, often for 
reasons that have nothing to do with the qualifications of the appointees themselves. 
Numerous examples were cited of both judicial97 and non-judicial gubernatorial appointments 
that had been delayed or rejected because of a 2/3 vote requirement.  

It is for these reasons that both the Beck Commission report, Senate Bill 3 and House Bill 2 
provided for majority Senate confirmation.  

On the other hand, Senate Bill 340 called for 2/3 confirmation, reflecting the position of that 
bill's sponsors that majority confirmation would reduce the Senate's role to merely "rubber 
stamping" the Governor's appointees. Some of the interviewees reaffirmed that position, 
adding further that the bi-partisan Senate support reflected in a 2/3 vote would increase the 
credibility of appointments to the statewide bench.  

Many of the interviewees for the Blueprint indicated that they could equally support a 
proposed constitutional amendment with either 2/3 or majority Senate confirmation. Even 
those who expressed a preference for one approach over the other made clear that the 
inclusion of the less desirable approach would not cause them to oppose a bill.  

For certain other interviewees, however, the unwanted Senate confirmation requirement 
would almost certainly be, and in some cases would be, a "dealbreaker."  

A strong majority of the interviewees found it highly disturbing that the issue of Senate 
confirmation would be so divisive as to jeopardize the prospects for statewide judicial 
appointments. It was conceded that perhaps the only possible "compromise" lay in a creative 
"hybrid" solution.  

One possibility is to require 2/3 confirmation for the first three names submitted by the 
Governor to the Senate, and majority confirmation for the final two names. It is unlikely that 
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96 Each state that includes legislative confirmation as part of a nominating commission-based plan of statewide 
judicial appointments provides for confirmation by majority vote. Majority confirmation by the United States Senate 
is required for federal court nominees. 

97 Currently, Senate confirmation by a 2/3 vote is constitutionally required for gubernatorial nominees to fill interim 
judicial vacancies. Pennsylvania Constitution, Article V, section 13(b).�



all five nominees would be rejected and, therefore, at least one of the highly qualified 
nominees whose names had been submitted by the nominating commission to the Governor 
would become a statewide judge.  

Another possibility that might be considered is a middle-of-the road-alternative: a 60% 
confirmation (30 votes).  

In sum, most (although certainly not all) of the interviewees were willing to consider 
whatever Senate confirmation provision would bring about reform. To be sure, this view was 
predominately held by persons who would not be involved directly in the confirmation 
process. Those whose involvement would be more direct -- certain lawmakers and their staffs 
-- appeared to be far less willing at this juncture to yield their respective positions.  

Whether or not positions on Senate confirmation can be softened is likely to be a primary, if 
not the primary, focus of any discussions on how a plan for statewide judicial appointments 
might be constructed. Significantly, everyone interviewed for the Blueprint -- including those 
who presently hold firm viewpoints on the issue of Senate confirmation -- agreed that those 
discussions were well worth pursuing.  

5. Avoiding Senate Gridlock 

Irrespective of whether a majority or 2/3 vote is required for Senate confirmation, an 
additional inquiry raised during several interviews for the Blueprint was whether the state 
Constitution might also contain a mechanism for ensuring that at least one of the nominees 
recommended by the nominating commission is confirmed by the Senate to the appellate 
bench. This triggered conflicting notions of how an "anti-gridlock" provision might be 
constructed, or whether even considering such a provision was politically feasible.  

One interviewee predicted that it would be difficult to garner support among lawmakers for 
any anti-gridlock provision. In that interviewee's experience, "legislators don't easily accept 
procedures they are unfamiliar with." Another interviewee offered a philosophical caution: 
"What one person views as [gridlock] might be another person's idea of having checks and 
balances."  

Others rejected as baseless the fear of a prolonged impasse in the Senate with respect to 
confirming judicial nominations. Unlike the current system of filling interim judicial 
vacancies -- where at the very latest a vacancy will be permanently filled in the next judicial 
election -- there would be no incentive to stall in an appointive system.  

That lawmakers are likely to resist provisions designed to avoid undue Senate delay in the 
appointment of statewide judges did not deter many interviewees from urging that the issue 
nonetheless be "put on the bargaining table." At the same time, it was understood that crafting 
the appropriate constitutional language would be difficult given the absence of comparable 
provisions for avoiding Senate gridlock in other arenas.  

The Beck Commission did not address the issue of an anti-gridlock provision, nor did Senate 
Bill 3 or Senate Bill 340. House Bill 2, however, contained a provision that would have 



allowed the Governor to make a judicial appointment, absent Senate confirmation, in the 
event three nominees were rejected by the Senate. In that instance, the Governor could 
appoint any of the nominees on the nominating commission's list of five nominees, whether 
or not that person had been previously rejected by the Senate.  

Several interviewees reacted to House Bill 2 with three major concerns: (1) that the Governor 
should not be given the direct power of appointment, even if only to break a deadlock, (2) 
that the Governor should not be permitted to appoint anyone who had previously been 
rejected by the Senate, and (3) that, in any event, the Senate would be unwilling to cede any 
power in the confirmation process to the Governor.  

One interviewee offered a possible "anti-gridlock" provision that did not involve the 
Governor: if the Senate were to reject all but one of the nominees, the final nominee would be 
automatically deemed confirmed without Senate action. Yet another interviewee rejected the 
notion of "automatic confirmation without Senate action."  

Two other anti-gridlock possibilities were proposed that would allow the Senate to have the 
"final word" on judicial appointments. Assuming all nominees are rejected by the Senate, 
either (1) the Senate might re-vote on each nominee (in alphabetical order), with the first 
nominee to receive a majority vote deemed confirmed, or (2) a joint House-Senate conference 
committee might select a nominee, either by a 2/3 or majority vote.  

At least one interviewee spoke strongly against any plan that would permit the re-
consideration of nominees previously rejected by the Senate. Senate Bill 340 addressed this 
issue by precluding for a period of one year the renomination by the Governor to the same 
court of a candidate who had been rejected by the Senate.  

In sum, there was a belief evident in interviews for the Blueprint that the public needed to be 
reassured that judicial appointments would not languish in the Senate. This concern has been 
fueled in part by the Pennsylvania Senate's past inaction on several nominees to fill interim 
judicial vacancies, and also by similar delays by the United States Senate in acting on federal 
judicial nominees.  

At the same time, no one who favored the inclusion of an anti-gridlock provision had a clear 
picture of how such a provision might be constructed.  

Of all the different components about which there remain differences of opinion, the 
importance of an anti-gridlock provision appeared to be relatively minor. Should agreement 
be reached on other controversial features of a plan of statewide judicial appointments, it is 
clear that the absence of an anti-gridlock provision will not "kill the bill."  

6. Initial Term In Office 

Currently, Pennsylvania's statewide judges serve for an initial ten-year term in office, after 
which they may choose to seek another ten-year term by filing for retention. When the 
Committee of Seventy's Judicial Governance Study was released in 1983, it was reported that 
most of the interviewees favored retaining the ten-year term. A minority of interviewees for 



that report preferred life tenure as is provided for in the United States Constitution for federal 
judges.  

During PMC's interviews for the Blueprint, only one interviewee expressed support for 
lifetime judicial appointments: "[J]udges, who in the course of enforcing the Bill of Rights 
must often favor the interests of minorities, need to be insulated from the election process."  

The same interviewee nonetheless acknowledged the political impossibility within 
Pennsylvania of life tenure ever securing legislative approval. A reason for this expressed by 
another interviewee is that it would only encourage judges to become even more actively 
involved in what is the province of the legislature.  

The question of the length of an initial term in office did not appear to be of major concern 
for most interviewees. However, one interviewee felt that a plan of statewide judicial 
appointments might be more palatable to the public with a significantly reduced initial term.  

According to AJS, the initial terms in office for judges on courts of last resort vary greatly 
from state to state,98 ranging from one to fourteen years.99  Six states have alternate 
provisions: Rhode Island provides its highest court judges with life tenure, while their 
counterparts in Massachusetts and New Hampshire may serve until age 70. Tenure for judges 
of the court of last resort in Maryland is until the first general election following the 
expiration of one year from the date of the occurrence of the vacancy, and initial terms for the 
same judges in New Mexico and Tennessee last until the next general election.100  

Four-year initial terms were recommended by the Beck Commission, Senate Bill 340 and 
Senate Bill 3. House Bill 2 favored a ten-year initial term.  

In sum, in light of the varying possibilities concerning initial (and possibly post-retention) 
judicial tenure, it is likely that these questions will be a subject for debate in discussions 
about an appointive plan of statewide judicial selection.  

E. Philosophical Objections To Appointing Statewide Judges: Unresolvable Issues 
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for the same length as initial terms. In other states, however, subsequent terms are longer. In Indiana, for example, 
all statewide judges are appointed for a two-year initial term, followed by a ten-year term upon retention. Statewide 
judges in New Jersey are appointed by the Governor (subject to Senate confirmation) for an initial seven-year term, 
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office following retention. 

99 One state (14 years), four states (12 years), seven states (10 years), seven states (eight years), two states (seven 
years), ten states (six years), four states (three years), three states (two years), six states (one year).�

100 With respect to setting the initial terms of office, it did not appear to be significant whether the method of initial 
judicial selection was by appointment or election. 



Throughout the previous section (III.D), PMC has attempted to frame the issues of statewide 
judicial appointments about which differences of opinion remain. To the extent that some found 
certain issues to be unresolvable, we have so stated.  

However, among the vast majority of interviewees, no issue was considered untouchable. Instead 
PMC discovered a great willingness to compromise preferences in order to achieve what was 
overwhelmingly seen to be a higher goal. More than one interviewee stated that: "Virtually any 
system is better than what we have."  

Clearly there are many individuals, some of whom were interviewed for the Blueprint, that do not 
share this view. For those who are philosophically opposed to the entire concept of appointing 
members of the judiciary, any form of appointive selection would be unacceptable.  

Various reasons were put forth in opposition to appointive selection. A concern expressed by one 
interviewee who prefers to "trust the voters" is that "nominating commission members will just 
be hand-picked by politicians and accountable to them for the choices they make."  

Another interviewee expressed reluctance to "disenfranchise voters from the decision making 
process" in favor of an appointive system that would lead to nominees selected by "an elite few" 
and for reasons of "political patronage."  

The notion that voters have a fundamental right to choose judges and should not be 
"disenfranchised" goes to the heart of the judicial selection debate itself. Theoretically, individual 
provisions within a plan of judicial appointments can be altered to respond to specific concerns 
(for example, the selection and composition of the nominating commission can be made "less 
political"). Yet no amount of persuasion is successful with those who firmly subscribe to the 
belief that choosing judges should rest with the people.101  

It has been suggested that opposition to appointive selection lasts only so long as the judicial 
elections are seen as advantageous to the interests of the opponents. Thus if favored candidates 
win, the system by which they were selected is lauded. If favored candidates lose, on the other 
hand, there may be a greater inclination to consider alternative methods of selection. That success 
rate at the polls in any way dictates one's views on judicial selection was disputed by one 
interviewee who favors judicial elections because they afford citizens "the right to advocate."  

Based on the interviews for the Blueprint, as well as PMC's own experience, it is clear that efforts 
to convert those unalterably opposed to judicial appointments would be misdirected. It may well 
be that certain individuals and organizations will decline to participate in discussions.  

That a nominating commission-based plan of statewide judicial appointments will never be 
unanimously embraced should not, however, impede efforts directed towards its achievement. It 
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pointing out that no such "right" exists in the United States Constitution. It is furthermore argued that such a "right" 
has in any event been rendered meaningless given overwhelming evidence that most voters lack any knowledge of 
the respective candidates' qualifications. 



is always to be remembered that, ultimately, it is up to the people in a referendum vote to decide 
whether or not they wish to replace the current system. In the nearly unanimous view of persons 
interviewed for the Blueprint, the people deserve that choice.  



IV.  REFORMING PARTISAN STATEWIDE JUDICIAL ELECTIONS 

A. Introduction 

As stated earlier, virtually every individual and organization interviewed for the Blueprint 
concurred that the current system of selecting statewide judges is flawed. Few argued for 
retaining the status quo.  

Yet opinions differed widely on whether or not reforming partisan judicial elections short of 
replacing them was a viable option. The interviews revealed three prevailing schools of thought:  

·  Focus only on achieving a constitutional amendment that would replace statewide 
judicial elections with an appointive process. Anything short of this would be akin to 
treating the symptoms of a fatal disease rather than curing the disease itself. Efforts 
directed towards "reforming" elections would furthermore have the practical political 
effect of undercutting any momentum for an appointive system.  

·  Support a proposed constitutional amendment that would replace statewide judicial 
elections with an appointive process. Until such a time as an appointive process can be 
achieved, support more swiftly implemented measures to improve the elective system.  

Maintain statewide judicial elections and support measures to improve the elective system.  

Since most of the interviewees for the Blueprint either already support an appointive system for 
statewide judges, or at least were willing to consider an appointive system, discussions focused 
primarily on how such a system might be constructed. During most of the interviews, PMC did 
not seek comment on reforms of the elective process; where such comment was received, it was 
largely unsolicited. That said, however, no report on judicial selection would be complete without 
a brief analysis of the most frequently proposed reforms of judicial elections.  

B. Proposed Reforms Of The Election Process 

1. Regional Elections  

As indicated in the earlier section, "Milestones In Efforts To Change The Judicial Selection 
Process (1969-present)," proposals to divide the state into judicial districts, and to elect 
appellate court judges from within each district, are introduced in virtually every session of 
the General Assembly.102  

The primary purpose behind holding "regional" elections is to guarantee geographical 
diversity on the statewide courts -- a primary concern of many rural and suburban lawmakers 
-- while at the same time preserving the judicial election process. Proponents of regional 
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elections" as the central platform of his campaigns. According to Mr. Surrick, the "Surrick plan" -- which calls for 
dividing the state into seven districts of equal population for purposes of statewide judicial election -- was endorsed 
by at least twelve daily newspapers across Pennsylvania. 



elections also cite the increased likelihood of district voters (as opposed to statewide voters) 
being familiar, or becoming familiar, with candidates seeking judgeships.  

Some of the objections to engrafting a regional component onto an appointive plan of 
statewide judicial selection have also been raised with respect to regional elections: (1) 
lawmakers are likely to be displeased with the region within which their particular county is 
placed, and (2) decennial redistricting as a result of population shifts disclosed by the census 
may prove to be problematic. A concern has also been expressed that judges who sit on 
statewide courts should not "represent" one region over any other, but rather should protect 
the rights of citizens in each and every county of Pennsylvania.  

Several interviewees noted that regional elections have the potential of creating an even 
worse judicial selection system. All the problems associated with fundraising would continue. 
In fact, the pressure on lawyers to contribute, and the potential conflict of interest for judges, 
will be that much greater when the election takes place within the smaller districts where 
contributors have personal ties to the candidates. Moreover, the strong political connections 
that often ensure elections would be more likely in the smaller districts, thereby lessening the 
chance of winning judgeships for persons lacking such connections.  

It is furthermore likely that minority groups would oppose regional elections as detrimental to 
achieving diversity on the courts, considering that most racial minorities live primarily in 
only two areas of the state.  

In 1989, the Pennsylvania House passed a regional elections amendment that was appended 
to a proposed constitutional amendment revamping the judicial disciplinary system. The 
regional elections amendment was later removed from the judicial discipline constitutional 
amendment. In 1990, a constitutional amendment for regional elections of appellate judges 
was defeated in the Senate. No action has been taken by either the Senate or House on any 
subsequent regional elections proposal.  

2. Lifting The "Gag Rule" 

Canon 7 (B)(1)(c) of the Code of Judicial Conduct expressly forbids a candidate for judicial 
office from "announcing his views on disputed legal or political issues." Proposed 
constitutional amendments to lift this so-called "gag rule" are introduced in virtually every 
session of the General Assembly.  

One interviewee who favors maintaining statewide judicial elections strongly believes that 
candidates should be free to discuss their philosophies on various issues -- such as, for 
example, the death penalty -- as long as they do not indicate how they might rule on 
individual cases before them. Lifting the "gag rule," according to this interviewee, would 
improve elections by providing voters more information upon which to base their vote.  

Also on record in support of lifting the "gag rule" are the Pennsylvania Trial Lawyers 
Association and the Pennsylvania Pro-Life Federation, Inc. Another longtime supporter -- the 
American Civil Liberties Union (ACLU) of Pennsylvania -- represented attorney and former 



judicial candidate Samuel C. Stretton in his 1991 unsuccessful challenge to Canon 7 (B)(1)(c) 
before the United States Third Circuit Court of Appeals.  

Yet a majority of interviewees expressed a concern that, to attract votes, judicial candidates 
would feel pressured to respond to the wishes of a political majority or particularly vocal 
single issue constituencies.  

Some emphasized that judges differ from other candidates for elective office, hence 
necessitating a limit on what they should be permitted to say on the campaign trail. It was felt 
that voters should know where gubernatorial, legislative or mayoral hopefuls stand on 
controversial issues and have a right to expect that, once elected, they will create and 
implement policy reflecting their positions. The role of judges, however, is to resolve 
disputes based solely on the law and evidence -- not to satisfy any commitment made or 
personal view expressed during their campaigns.  

A similar observation was made by the Third Circuit Court of Appeals in its resounding 
rejection of Samuel Stretton's challenge: "If judicial candidates during a campaign prejudge 
cases that later come before them, the concept of impartial justice becomes a mockery."  

Both the Pennsylvania and Philadelphia Bar Associations have adopted positions in 
opposition to lifting the "gag rule."  

Legislative efforts to lift Pennsylvania's "gag rule" on judicial candidates have been 
unsuccessful. The last time the issue was actually voted on was in 1994 when the Senate 
Judiciary Committee considered -- and rejected -- a proposed constitutional amendment 
(Senate Bill 1286, Printer's Number 1574).  

Other states have also grappled with the permissible limitations of candidates' speech. In 
Washington, a provision identical to Pennsylvania's Canon 7 was revised in 1995 to prohibit 
judicial candidates only from making statements that appear to commit them on 
"controversies or issues that are likely to come before the court."103  In an advisory opinion 
issued in August 1998, Idaho's Judicial Council ruled that judicial candidates cannot respond 
to surveys on issues such as abortion, capital punishment or gun control.  

3. Caps On Judicial Campaign Contributions 

In March 1998, a Special Commission To Limit Campaign Expenditures ("Special 
Commission") that had been appointed by the Pennsylvania Supreme Court issued a report104 
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5.A.(3)(d)(ii). 

104 As of July 1999, the Special Commission's report was being studied by an Ad Hoc Committee of the Judicial 
Council of Pennsylvania. 



recommending, among other things, that the Court adopt105 -- in its Code of Judicial Conduct 
-- limitations on judicial campaign contributions.106  

After conducting public hearings across the state, the Special Commission reported that 
"Pennsylvanians believe that the judicial election system should be reformed, particularly 
with respect to contributions." Special Commission Report, page 6. The Commission also 
cited the findings of a statewide voter poll that "approximately two-thirds of Pennsylvania 
voters believe that limits on judicial campaign contributions will improve the honesty and 
integrity of judicial elections." Id. at page 15.  

The idea that judicial campaign contributions should be limited is not novel. Legislation to 
cap contributions -- both pertaining to all candidates for elective office107 and pertaining only 
to judicial candidates108 -- has been introduced in the General Assembly in each of the last 
several legislative sessions.109  Despite increased national attention to the issue of campaign 
finance reform generally, no proposed legislation has progressed in Harrisburg.  

One interviewee believed that caps on campaign contributions would "obviously mitigate 
against the influence of money and, therefore, would be an improvement." To that 
interviewee, "the position of the judiciary today is far too precarious to risk [the] strategy" of 
waiting for the more distant possibility of an overall restructure of the judicial selection 
system.110  
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105 In its report, the Special Commission explicitly limited its recommendations to actions that could be undertaken 
by the Supreme Court rather than by the state legislature. It should be noted, however, that separate and apart from 
the actual merits of individual recommendations is the issue of whether reforming judicial elections is within the 
jurisdiction of the Supreme Court or instead the state legislature. That discussion is far beyond the scope of this 
Blueprint. 

106 It was recommended that contributions be limited to $1,000 per individual and $5,000 per legal entity for 
statewide races, and $500 per individual and $2,500 per legal entity for common pleas races.�

107 For example, Senate Bill 494, Printer's Number 506 (introduced in the 1999-2000 session) proposed amending 
the Pennsylvania Election Code to limit contributions to all candidates for statewide elective office by individuals, 
political action committees, and candidates and their spouses. Note that different contribution limitations apply to 
statewide judicial candidates than to other candidates for statewide elective office. 

108 For example, Senate Bill 1002, Printer's Number 1101 (introduced in the 1995-1996 session) proposed amending 
the Pennsylvania Election Code to limit contributions to judicial campaigns from attorneys, law firms and political 
action committees composed of or acting on behalf of attorneys. 

109 Federal election laws cap contributions to candidates for public office. Many states do so as well, including for 
judicial candidates. Such limitations were�upheld as constitutional by the United States Supreme Court in Buckley v. 
Valeo, 424 U.S. 1 (1976). 

110 A similar view was taken by the American Bar Association (ABA) Task Force On Lawyers' Political 
Contributions in its July 1998 Report recommending that the ABA's Model Code of Judicial Conduct be amended to 
limit contributions to judicial candidates from individuals, law firms, political action committees, and political 
parties.�



By contrast, several interviewees believed that eliminating partisan statewide judicial 
elections altogether is the only solution to remedy the problems of increasingly costly 
campaigns and the potential of undue influence over candidates by contributors.  

Other interviewees, although recognizing that contribution limitations would keep down the 
costs of statewide elections and might mitigate the potential for undue influence (actual or 
perceived), cited additional flaws of limiting judicial campaign contributions:111  

·  Candidates able to bankroll their own campaigns would have an enormous advantage 
over less affluent opponents.  

·  Candidates who, because of their high name recognition, needed less money to woo the 
electorate would have an enormous advantage over less recognizable opponents.  

·  A "fundraising frenzy" would ensue as contribution limitations force candidates to seek 
out an increased number of contributors.  

·  Contribution limitations have no bearing on the caliber of candidates running for judicial 
office.  

4. Caps On Judicial Campaign Spending 

A second recommendation made by the Special Commission was for the Pennsylvania 
Supreme Court to amend the Code of Judicial Conduct to limit judicial campaign spending.112  
Even those interviewees for the Blueprint who could support certain election reforms (either 
as "interim measures" until the enactment of an appointive system for statewide judges or as 
what they considered to be meaningful solutions to some of the problems of judicial 
elections) were unwilling to advocate for this particular proposal.  

In its report, the Special Commission conceded that expenditure limitations have "two major 
impediments." Special Commission Report, pages 9,18.  

The first impediment is the United States Supreme Court's decision in Buckley v. Valeo, 
which bars as violative of the First Amendment any limitations on what candidates for 
elective office may spend.113  The Special Commission expressed its hope that the Supreme 
Court would either revisit and overrule Buckley, or at the very least distinguish its holding as 
applied to state candidates for judicial office.114  
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111 The PBA's House of Delegates passed a resolution in opposition to this concept in October 1994. 

112 It was recommended that expenditures be limited to $1 million for Supreme Court candidates, $500,000 for 
Superior and Commonwealth Court candidates, and $250,000 for Common Pleas Court candidates.�

113 The issue of the constitutionality of spending limits in Buckley v. Valeo involved federal legislation governing the 
campaigns of federal election candidates. 

114 Presumably this hope has now been dashed. In 1995, the Ohio Supreme Court enacted -- through its Code of 
Judicial Conduct -- limitations on judicial campaign expenditures. An injunction barring the imposition of those 



The second impediment is the likelihood of increased spending by third parties -- such as 
political party organizations and special interest groups -- on behalf of, but unaffiliated with, 
judicial candidates. As the Special Commission conceded, this was precisely what occurred 
in Ohio following that state's adoption of spending caps in its Code of Judicial Conduct.115  

Other interviewees raised additional concerns about capping campaign expenditures:  

·  Just as candidates with high name recognition need to raise less money, so too do 
they need to spend less money to become known -- again, to the detriment of less 
recognizable candidates.  

·  Expenditure limitations have no bearing on the caliber of candidates running for 
judicial office.  

5. Public Financing Of Judicial Campaigns 

In a recommendation made separate from its Report to the Pennsylvania Supreme Court, the 
Special Commission urged the Pennsylvania General Assembly to enact a plan that would 
provide public funding for candidates seeking judicial office.116  Such a plan was found by a 
poll commissioned by the Special Commission to have "substantial popular support."  

Several interviewees were intrigued by a public funding proposal for several reasons: (1) the 
availability of public funds would expand the pool of qualified candidates willing to seek 
judgeships, (2) public funding would promote the independence of the judiciary by 
decreasing a candidate's dependence on contributions from potential litigants, and (3) public 
funding, when coupled with expenditure limits, would keep down the costs of statewide 
campaigns.117  
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limitations, based on Buckley-related challenges to their enactment by judicial candidates, was imposed by the 
United States District Court and subsequently reaffirmed by the Sixth Circuit Court of Appeals. The injunction was 
left standing in January 1999 by the United States Supreme Court's refusal to hear the appeal brought by the state of 
Ohio. Note that the ABA Task Force On Lawyers' Political Contributions opted not to address the issue of capping 
campaign expenditures in its July 1998 report due to the pendency of the Ohio litigation. 

115 Two antidotes to increased third party spending were offered by the Special Commission: (1) uncontestable 
recusal at the option of an opponent whenever a lawyer or a litigant has exceeded the mandatory contribution limits, 
such limits to include donations said lawyer or litigant has directed to third parties dedicated to aiding the 
candidate's election campaign, and (2) subjecting to attorney discipline any lawyer who knowingly attempts to 
circumvent the contribution limits, again such limits to include any donations to third parties. Since these measures 
do not constitute "election reforms," further discussion of their merits is beyond the scope of the Blueprint. 

116 The ABA Task Force On Lawyers' Political Contribution also urged public funding of judicial candidates in its 
July 1998 report. 

117 According to the United States Supreme Court in Buckley v. Valeo, it is constitutionally permissible to impose 
expenditure limitations on candidates who accept public campaign funding.�



However, public funding was seen to have certain drawbacks: (1) the availability of public 
funding might inspire less qualified lawyers to "throw their hat in the ring" at the taxpayers' 
expense, (2) since candidates' participation cannot be required, many candidates will reject 
public money if they have easy access to special interest contributions or are financially well-
off, and (3) a significant amount of private dollars still must be raised in order to qualify for 
public funding.  

An additional concern is the source of public funds. One option is voluntary contributions 
from taxpayers. However, according to a recent article in the Philadelphia Daily News (April 
15, 1999), only 12.9% of the nation's taxpayers designated $3 on their 1995 federal income 
tax returns to pay for presidential election costs, as opposed to 14.5% in 1993. Interestingly, 
in 1993, Montana repealed legislation providing taxpayer check-offs for political candidates 
(including appellate court candidates selected through statewide non-partisan elections) after 
determining that administrative costs outweighed the funding generated.  

Another option is to provide state general fund revenues to candidates who pledge not to raise 
and spend other moneys during their campaigns. The political parties would also have to 
pledge to refrain from making "soft money" expenditures on behalf of the candidates.  

A third option is to have the pool of money available to candidates drawn from more than one 
source. In November 1998, voters in Arizona and Massachusetts approved measures to 
provide public financing (beginning in the year 2000 elections) to candidates who agree to 
limit individual contributions and overall spending. In Arizona, campaign money is to be 
raised from fees on lobbyists, a surcharge on court fines, and voluntary taxpayer 
contributions. Voluntary taxpayer check-offs are to subsidize the pool of public funds in 
Massachusetts, supplemented by appropriations from the state legislature.118  

Neither the Arizona nor Massachusetts public funding schemes apply to statewide judges 
since both states select those judges through a nominating commission-based appointive 
process. In Wisconsin, however, candidates for justice of the state Supreme Court (selected 
through non-partisan elections) are eligible for public funding119 and, as a condition for the 
acceptance of such funding, may be subject to campaign expenditure limitations. If a 
Supreme Court candidate does not accept public funding, opponents who have accepted such 
funding are freed from abiding by applicable contribution and expenditure limitations. 
Candidates running for judicial office in North Carolina (a partisan election state) are also 
eligible for public funds that are funneled to them through the political parties (which receive 
money from taxpayer contributors). According to AJS, distribution of the funds is made at the 
discretion of the political parties and legislative candidates are the most likely recipients.  
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118 Note that the Massachusetts proposal requires legislative enactment. 

119 Candidates for other levels of Wisconsin's judiciary are ineligible for public funding. 



Public funding proposals directed in some instances to all candidates for elective office 
(including judicial candidates)120 and in other instances to judicial candidates alone121 have 
failed to progress in the Pennsylvania General Assembly.  

6. Other Election Reforms 

There are numerous other reforms of the statewide judicial election process that have been 
recommended over the last decade. Since none of these reforms has ever sparked as much 
interest or debate as those discussed in Section IV (B1-B5) of the Blueprint, PMC will forgo 
any comprehensive discussion here. A listing of other reforms is nonetheless helpful in 
providing a more complete picture of how the current process might be affected.122  

·  Reforming the Statewide Judicial Election Ballot: rotate ballot position, eliminate 
county designation from the primary ballot, allow cross-filing, and disallow straight-
party voting for judicial candidates.  

·  Increasing Voter Familiarity with Statewide Judicial Candidates: publication of voter 
pamphlet containing information about judicial candidates, conduct and disseminate 
judicial performance evaluations, undertake public educational programs to inform 
the voters of the importance of the judicial office and the qualifications of those 
seeking judgeships, encourage increased media coverage of judicial races, and urge 
television and radio networks to provide affordable broadcast time for candidates.  

·  Regulating Statewide Judicial Campaign Activity: incorporate fair campaign 
advertising guidelines within the Code of Judicial Conduct, strengthen campaign 
contribution reporting and disclosure requirements, computerize campaign reports, 
and assure timely enforcement of judicial election reform measures by the Judicial 
Conduct Board and Court of Judicial Discipline.  

·  Strengthening Statewide Judicial Candidates' Qualifications: require a minimum 
number of years in legal practice.  
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120 For example, Senate Bill 494, Printer's Number 506 (introduced in the 1999-2000 session) called for public 
funding of candidates for Governor, Lieutenant Governor, Attorney General, Auditor General, State Treasurer and 
statewide judges with a pool of money to be derived from taxpayer check-offs. 

121 For example, Senate Bill 1001, Printer's Number 1100 (introduced in the 1995-1996 session) and House Bill 
2873, Printer's Number 4064 (introduced in the 1993-1994 session) called for public funding of statewide judicial 
races with a pool of money to be derived from taxpayer check-offs.�

122 A variety of sources were used in researching the following list: The Beck Commission report; Report Of The 
Special Commission To Limit Campaign Expenditures; Mathias, Sara, "Electing Justice: A Handbook of Judicial 
Election Reforms," American Judicature Society, 1990; Judicial Selection Governance Study, Committee of 
Seventy, 1983; and reference to judicial election reform proposals introduced in the Pennsylvania General 
Assembly. PMC recognizes that other proposed reforms may have been inadvertently omitted. 



 
CONCLUSION 

In looking ahead, the question is not whether the statewide judicial selection process should be reformed, 
but rather how it should be. In an overwhelming majority of interviews conducted for the Blueprint, PMC 
found a strong willingness to participate in discussions directed towards replacing partisan elections of 
statewide judges with a system of selection by a nominating commission, followed by gubernatorial 
appointment and Senate confirmation.  

On many of the individual components of such a system, there is consensus, or at least near-consensus. 
On other components, differences of opinion remain. Yet PMC is convinced that virtually all of these 
differences are surmountable, and that agreement can be reached.  

We, therefore, urge the commencement of discussions at the earliest possible opportunity. If the Blueprint 
serves as a springboard for such discussions, and as a guide to bringing the issues into clearer focus, PMC 
will have accomplished our objective.  
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APPENDIX 1 

LIST OF INTERVIEWEES 

Interviews were conducted either in person or via telephone 
by Lynn A. Marks and Ellen Mattleman Kaplan. 

Seth Andersen, Director, Elmo B. Hunter Citizens Center for Judicial Selection of the American 
Judicature Society 

Dr. John E. Baughman, Chief Lobbyist, Pennsylvania State Education Association (PSEA) 

The Honorable Phyllis W. Beck, Senior Judge, Superior Court of PA; Chair, Pennsylvania 
Judicial Reform Commission 

Mary Beliveau, Legislative Director, Pennsylvania Pro-Life Federation, Inc. 

Thomas R. Bond, Esq., President, Pennsylvania Defense Institute 

Julie C. Cheng, Esq., President, Asian American Bar Association of the Delaware Valley 

The Honorable Daniel F. Clark, State Representative 

William Cook, Executive Director, Pennsylvanians for Effective Government 

The Honorable H. William DeWeese, House Minority Leader 

Murray Dickman, President, Pennsylvania Maufacturers' Association 

Michael P. Edmiston, Esq., Counsel to House Minority Leader 

The Honorable Dwight Evans, State Representative 

The Honorable D. Michael Fisher, Attorney General of Pennsylvania 

Larry Frankel, Esq., Executive Director, American Civil Liberties Union of Pennsylvania 

The Honorable Vincent J. Fumo, State Senator 

The Honorable Thomas P. Gannon, State Representative; Chair, House Judiciary Committee  

William M. George, President and Richard W. Bloomingdale, Secretary Treasurer, Pennsylvania 
AFL-CIO 

William Gonzalez, Esq., Hispanic Bar Association of Pennsylvania 

The Honorable Stewart J. Greenleaf, State Senator; Chair, Senate Judiciary Committee 

Ellen T. Greenlee, Esq., Chief Public Defender, Defender Association of Philadelphia 



The Honorable Robert C. Jubelirer, Senate President Pro Tempore 

Barry Kauffman, Executive Director, Common Cause of Pennsylvania 

Stephen C. MacNett, Esq., General Counsel, Senate Republicans 

Dr. G. Terry Madonna, Director, Center for Politics and Public Affairs, Professor of Political 
Science, Millersville University 

The Honorable Kathy M. Manderino, State Representative 

Michael McCarthy, Esq., Executive Director, Pennsylvania Business Roundtable 

The Honorable Robert J. Mellow, Senate Minority Leader  

Leslie Anne Miller, Esq., President* and Louis N. Teti, Esq., President-Elect,* Pennsylvania Bar 
Association 

J. Whyatt Mondesire, President, Philadelphia National Association for the Advancement of 
Colored People 

James R. Mundy, Esq., Former President, Pennsylvania Bar Association; Former President, 
Pennsylvania Trial Lawyers Association; Chair, Special Commission to Limit Campaign 
Expenditures 

Henry Nicholas, President, District 1199C National Union of Hospital and Health Care 
Employees, AFSCME 

Alan Novak, Esq., Chairman, Republican State Committee 

Mark Phenicie, Legislative Counsel and Stewart J. Eisenberg, Esq., President,* Pennsylvania 
Trial Lawyers Association; Gerald A. McHugh, Jr., Esq., President,* Philadelphia Trial Lawyers 
Association 

The Honorable Jeffrey E. Piccola, State Senator 

Winifred Peirce, Judicial Specialist, League of Women Voters of Pennsylvania 

The Honorable Edward G. Rendell, Mayor of Philadelphia 

Fred A. Sembach, Vice President of Government Affairs and James D. Welty, Director, 
Government Affairs, Pennsylvania Chamber of Business and Industry 

Kenneth Shear, Executive Director, Philadelphia Bar Association 

Richard D. Spiegelman, Esq., Chief Counsel and Chief of Staff to Auditor General Robert P. 
Casey, Jr. 



Robert B. Surrick, Esq., Former Appellate Court Candidate  

Gary Tennis, Esq., Chief, Legislation Unit of the Philadelphia District Attorney's Office; 
Legislative Liaison for the Pennsylvania District Attorney's Association 

Frederick L. Voigt, Esq., Executive Director, Committee of Seventy 

Gregory Williams, Esq., President, The Barristers' Association of Philadelphia, Inc. 

Deborah R. Willig, Esq., Partner, Willig, Williams and Davidson; Former Chancellor, 
Philadelphia Bar Association; union attorney 



APPENDIX 2A 

METHODS OF STATE JUDICIAL SELECTION  

Courts of Last Resort 

·  Merit Selection through Nominating Commission: 24 states and 
the District of Columbia 

·  Gubernatorial Appointment: 4 states 
·  Legislative Appointment: 1 state 
·  Nonpartisan Election: 13 states  
·  Partisan Election: 8 states 

Intermediate Appellate Courts 

·  Merit Selection through Nominating Commission: 19 states 
·  Gubernatorial Appointment: 2 states 
·  Legislative Appointment: 1 state 
·  Nonpartisan Election: 10 states 
·  Partisan Election: 7 states 

Trial Courts of General Jurisdiction 

·  Merit Selection through Nominating Commission: 15 states and 
the District of Columbia 

·  Merit Selection through Nominating Commission/Partisan 
elections: 3 states  

·  Merit Selection through Nominating Commission/Nonpartisan 
elections: 1 state  

·  Gubernatorial Appointment: 3 states 
·  Gubernatorial Appointment/Nonpartisan elections: 1 state 
·  Legislative Appointment: 1 state  
·  Nonpartisan elections: 16 states  
·  Partisan elections: 10 states 

NOTE: These charts summarize statistics pertaining to methods of initial judicial 
selection current as of July 1997, as reported by the American Judicature Society 
(AJS). 

 

 

 

 



APPENDIX 2B 

METHODS OF JUDICIAL SELECTION FOR INITIAL FULL TERM S: COURTS 
OF LAST RESORT, INTERMEDIATE APPELLATE COURTS AND T RIAL 

COURTS OF GENERAL JURISDICTION   

 Courts of 
Last Resort 

Intermediate  
Appellate Courts 

Trial Courts of  
General Jurisdiction 

Key 

Alabama P P P 

MS/NC = Merit Selection  
through Nominating  
Commission 
 
 
 
G = Gubernatorial  
Appointment without  
Nominating Commission  
 
 
 
L  = Legislative  
Appointment without  
Nominating Commission 
 
 
 
NP = Nonpartisan  
Election 
 
 
 
P = Partisan Election 

Alaska MS/NC MS/NC MS/NC 

Arizona  MS/NC MS/NC MS/NC;NP (1) 

Arkansas P P P 

California G G G;NP (2) 

Colorado  MS/NC MS/NC MS/NC 

Connecticut MS/NC MS/NC MS/NC 

Delaware MS/NC --- MS/NC 

D.C. MS/NC --- MS/NC 

Florida MS/NC MS/NC NP 

Georgia NP NP NP 

Hawaii MS/NC MS/NC MS/NC 

Idaho NP NP NP 

Illinois P P P 

Indiana MS/NC MS/NC MS/NC;P (3) 

Iowa MS/NC MS/NC MS/NC 

Kansas MS/NC MS/NC MS/NC;P (4) 

Kentucky NP NP NP 

Louisiana (5) P P P 

Maine G --- G 

Maryland MS/NC MS/NC MS/NC 

Massachusetts MS/NC MS/NC MS/NC 

Michigan NP NP NP 

Minnesota NP NP NP 

Mississippi NP NP NP 

Missouri MS/NC MS/NC MS/NC;P (6) 

Montana NP --- NP 

Nebraska MS/NC MS/NC MS/NC 

Nevada NP --- NP 

New Hampshire G --- G 

New Jersey  G G G 

New Mexico MS/NC MS/NC MS/NC 

New York MS/NC MS/NC P 



 Courts of 
Last Resort 

Intermediate  
Appellate Courts 

Trial Courts of  
General Jurisdiction 

Key 

North Carolina P P P 

North Dakota NP --- NP 

MS/NC = Merit Selection  
through Nominating  
Commission 
 
 
 
G = Gubernatorial  
Appointment without  
Nominating Commission  
 
 
 
L  = Legislative  
Appointment without  
Nominating Commission 
 
 
 
NP = Nonpartisan  
Election 
 
 
 
P = Partisan Election 

Ohio NP NP NP 

Oklahoma MS/NC MS/NC NP 

Oregon NP NP NP 

Pennsylvania P P P 

Rhode Island MS/NC --- MS/NC 

South Carolina MS/NC MS/NC MS/NC 

South Dakota MS/NC --- NP 

Tennessee MS/NC MS/NC P 

Texas P P P 

Utah MS/NC MS/NC MS/NC 

Vermont MS/NC --- MS/NC 

Virginia L L L 

Washington NP NP NP 

West Virginia P --- P 

Wisconsin NP NP NP 

Wyoming MS/NC --- MS/NC 

1. Merit Selection through Nominating Commission in counties with a population greater 
than 250,000; Nonpartisan elections in counties with a population less than 250,000. 

2. AJS reports that local electors choose either gubernatorial appointment or nonpartisan 
election to select trial courts of general jurisdiction.  

3. Indiana has two trial courts of general jurisdiction: the Superior Court and the Circuit 
Court. Merit Selection through Nominating Commission is used to select Superior 
Court judges in three counties and Circuit Court judges in one county; the remaining 
Superior Court and Circuit Court judges are chosen through partisan elections.  

4. Partisan elections are used to select trial court judges of general jurisdiction in seven 
districts. Merit selection through nominating commission is used to select the remaining 
trial court judges.  

5. Although AJS considers Louisiana's judicial races to be "partisan," the primaries are 
open to all candidates of all parties and judicial candidates generally do not solicit party 
support for their campaigns.  
 

Merit Selection through Nominating Commission is used to select trial court judges of general 
jurisdiction in four counties. The remaining trial court judges are selected through partisan 
elections. 

 



APPENDIX 3 

Click on the following link to download Appendix 3 as a separate PDF document. 

http://www.pmconline.org/files/blueprint_appendix3.pdf 
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